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I. IDENTITY OF PETITIONER, CITATION TO COURT OF
APPEALS DECISION, AND INTRODUCTION

Petitioner Morris Winter asks this Court to grant review of the Court
of Appeals' published decision in Morris Winter v. Department of Social &
Health Services, No. 76465-9, 12 Wn. App. 2d 815, 460 P.3d 667 (2020)
(attached as Appendix A), issued on March 30, 2020. An order denying a
motion for reconsideration was issued on May 29, 2020 (Appendix B). On
June 30 2020 this Court issued Order No 25700-B-611 assigning Supreme
Court No. 98703-3 to this case and extending the time to file the petition for
review to August 19, 2020 (Appendix C).

This case implicates the careful balance that the Legislature struck in
protecting a historically vulnerable population while simultaneously
maintaining that population's rights to personal autonomy and freedom of
choice. The Legislature struck that balance by granting /imited authority to
the Department of Social and Health Services (DSHS) to act on behalf of
vulnerable adults.

The Court of Appeals' published decision here has dramatically upset
that careful balance by granting DSHS unfettered authority to override the
autonomy and freedom of choice of all vulnerable adults in Washington. If
left to stand, that decision would diminish the rights of thousands of

vulnerable adults across Washington who, at some time, gave DSHS consent
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to provide protective services. At its core, the decision allows DSHS at any
time to refuse to honor vulnerable adults' voluntary choice to revoke
consent-the hallmark of personal autonomy and freedom of choice codified
by the Legislature in Chapter 74.34 RCW.

The decision would also affect the public's ability to rely on contracts
with and decisions made by vulnerable adults - rendering them a high-risk
population with which to do business. That couldn't be what the Legislature
intended when it sought to protect vulnerable adults in Chapter 74.34 RCW.
Indeed, as the age of our state's population continues to rise, the rights of
vulnerable adults vis-a-vis DSHS now more than ever need to be clarified.
The long-term effects of vulnerable adults' decisions being subject to DSHS's
unauthorized and unwarranted interference and the public's inability to rely
on those decisions could be devastating. Review is warranted to protect the
autonomy, freedom of choice, and the public's trust in the decisions of all

vulnerable adults in Washington.

II. ISSUE PRESENTED FOR REVIEW
Did the trial court err as a matter of law in refusing to vacate the
VAPO entered against the vulnerable adult's brother under RCW 74.34.163?
This issue involves multiple questions:

1. Is judicial discretion allowed when a vulnerable adult seeks to
vacate a protection order protecting themselves that was obtained by
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DSHS when RCW 74.34.067(7) provides vulnerable adults the
unrestricted right to withdraw protective services such as protections
orders that are obtained by DSHS?

2. Does DSHS have authority to oppose a vulnerable adults statutorily
authorized application to vacate a VAPO under RCW 74.34.163 when
RCW 74.34.150 expressly limits DSHS’s authority to taking action
under RCW 74.34.110 through RCW 74.34.140, and then only under
limited conditions?

3. Does DSHS have the authority to claim it’s acting on a vulnerable
adults behalf when a competent vulnerable adult, represented by a
private attorney, has expressly revoked their consent for DSHS to act
on their behalf that is expressly required by RCW 74.34.150?

4. Does a vulnerable adult consenting to receive services from DSHS,
forever reduce the clear, cogent, and convincing standard needed to
over ride a vulnerable adult’s choices go away even when a litigation
guardian ad litem and a Superior Court Judge have ruled the
vulnerable adult’s choice valid and in their best interests?

5. Can DSHS oppose a vulnerable adults efforts to refuse DSHS
services and have them withdrawn to fulfill DSHS’s interests to
maintain VAPO findings so they can use them in regulatory
administrative actions that don’t provide any benefit to the vulnerable
adult and increase the vulnerable adult’s legal fees because they must
deal with DSHS’s opposition?
The trial court answered these questions by issuing a published opinion
diminishing the rights of vulnerable adults and increasing the scope and
limits on the authority of DSHS beyond what the Legislature expressly

authorized and creating a situation the Legislature was trying to prevent.

Without reexamining these issues, the increasing population of aging seniors
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will not only become vulnerable to their aging conditions but the increasing

and unrestrained power given to DSHS in this decision.

III. STATEMENT OF THE CASE

Thomas Winter is 71 years old. Morris Winter is 63 years old. They
are brothers who grew up and were raised in Seattle.

Over five years ago, DSHS sought and obtained a vulnerable adult
protection order (VAPO) on Tom's behalf against Morris. The VAPO
required Morris to return a dog that Morris had been caring for per his
brother's wishes.!™ Morris did so the following day. The VAPO lasted five
years and restrained Motris from committing or threatening to commit any
acts of abandonment, abuse, neglect, or financial exploitation.

Morris did not appeal from the VAPO. One day after the VAPO
appeal-deadline expired, Tom filed a civil lawsuit against Morris, using the
VAPO findings as the only basis to support his allegations.

After contentious litigation, Tom and Morris resolved all of their legal
disputes in a binding CR 2A settlement agreement (the Agreement). That

Agreement, which arose out of a two-day mediation, was signed by the

0 Contrary to misrepresentations of the record made below by DSHS, the VAPO had
nothing to do with financial exploitation, and there has never been a finding of financial
exploitation entered against Morris and both the police and APS concluded that no
financial exploitation occurred. CP 938
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brothers, their attorneys, and Tom's Title 4 litigation guardian ad litem. In
the Agreement, to undo the damages that his prior unsubstantiated
allegations caused Morris, Tom agreed to fully cooperate with efforts to
fully vacate the VAPO because (among other reasons) DSHS had
misinterpreted records and statements that led to inaccurate VAPO findings.
CP 105.

With the support of his brother Morris, Tom through his private
attorney filed a petition to fully vacate the VAPO under RCW 74.34.163.
Tom sought to vacate the VAPO (1) to clear his brother's name; (2) to erase
the history purportedly supporting the VAPO because DSHS had
misinterpreted statements and records that led to inaccurate VAPO findings;
and (3) to resume a supportive relationship with his brother. The petition
was supported by a declaration from Tom stating:

* I request that this Court enter an order fully vacating the VAPO
and expunging it from all records to clear Morris's name.

*  Thave reconciled all issues surrounding the VAPO with my
brother. Ino longer want the VAPO or its findings to impair our
ability to have a supportive brother relationship going forward.

*  Irecently fully revoked my consent for APS to provide any
services, including action to uphold the VAPO, by properly initialing
and signing the consent form to show I 'do not want' any services from
APS. Ino longer want APS or its representatives to represent my
interests related to this VAPO action or any other actions related to my
brother Morris.

CP 1922-23.
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Despite that Tom had revoked his consent for DSHS to represent his
interests or to provide him any protective services, DSHS opposed Tom's
petition to vacate the VAPO. CP 1926.

At the hearing on the application to vacate the VAPO, Tom's counsel
asked if Thomas could speak, and she later stated she had concerns about
Thomas's capacity. Tom neither says anything relevant to the application to
vacate the VAPO nor retracts his support for vacating the VAPO. But the
commissioner denied the brothers' joint application to vacate, despite no
testimony or evidence that Tom lacked the capacity by clear, cogent, and
convincing evidence and no retraction of Tom's declaration wanting the
VAPO to be vacated.

Morris timely filed a motion for revision in superior court of the order
denying Tom's petition to vacate the VAPO. Tom did not participate in that
proceeding. The superior court denied Morris's motion to revise the
commissioner's order. It entered four findings to support its order: (1) Tom
is not present asking the Court to revise; (2) Tom does not appear to be able
to adhere to the CR2A settlement agreement; (3) the court has significant
concerns about Tom's capacity to enter the settlement agreement, his
declaration, and now; and (4) the parties failed to include DSHS in the

negotiations of the CR 2A settlement agreement. CP 2473-74.
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Morris appealed. Tom did not file any briefs on appeal, and DSHS
again opposed the efforts to vacate the VAPO.

The Court of Appeals, in a published decision, affirmed the lower
court's rulings. It first erroneously applied an abuse-of-discretion standard to
review the superior court's decision denying the petition to vacate the
VAPO. Winter, 12 Wn. App. 2d at 839. It refused to address the merits of
Morris's principal argument that DSHS lacked the statutory authority to
oppose a vulnerable adult's own request to vacate a VAPO, stating merely in
dictum that DSHS's "continued involvement appears to be authorized by the
statute and the fact that it was a party to the underlying proceedings." Id. at
840-41. And it incorrectly concluded that the standard of proof for vacating
a VAPO is the preponderance standard-and not clear, cogent, and

convincing evidence. Id. at 841-42.

IV. REASONS THIS COURT SHOULD GRANT REVIEW

A. Vacating a VAPO is a statutory right of the vulnerable adult
and not subject to any judicial discretion.

The Court of Appeals erred in ruling the vacation of a VAPO by a
protected person is a matter subject to judicial discretion. The statute

applicable to this VAPO expressly gives the vulnerable adult the right to
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withdraw all protective services provided by DSHS. RCW 74.34.067(7).
Chapter 74.34 RCW identifies DSHS's efforts involving protection orders as
protective services subject to the vulnerable adult's right to withdraw those
services. Compare RCW 74.34.020(19) (defining "protective services"),
with RCW 74.34.150 (limiting the circumstances under which DSHS "may
seek relief").

The Court of Appeals cited this Court's prior decision in Freeman to
extrapolate a rule stemming from the domestic-violence context that a trial
court has judicial discretion to decide whether to vacate a VAPO. Winter,
12 Wn. App. 2d at 838-39 (citing Freeman v. Freeman, 169 Wn.2d 664,
239 P.3d 557 (2010)). In Freeman, the protection order was obtained by
the protected person, and termination of the order was opposed by the
protected person. By contrast, chapter 74.34 RCW applies and the
circumstances are very different. The protected person petitioned (rather
than opposed) to fully vacate - not terminate - a protection order obtained by
third-party, DSHS. The protected person was exercising his express,
unrestricted statutory right to withdraw protective services provided by
DSHS, RCW 74.34.067(7), using the procedure specified in

RCW 74.34.163.
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Nothing in the plain language of RCW 74.34.163 permits a trial court
to deny a vulnerable adult's right to vacate a VAPO when that vulnerable
adult (1) is represented by competent private counsel, (2) has withdrawn his
consent to receive any protective services from DSHS, and (3) wants the

VAPO to be vacated to resume a supportive relationship with his brother.

B. This case presents an issue of substantial public interest

because the Court of Appeals erroneously concluded that DSHS

has the right to oppose a nonconsenting vulnerable adult's right

to vacate a protection order. RAP 13.4(b)(4)

When the Legislature enacted chapter 74.34 RCW in the 1980s, it gave
DSHS no authority to act on behalf of vulnerable adults. Indeed, the
Legislature granted express rights only to vulnerable adults that had not
previously existed at common law. It was not until 1999 that the Legislature
gave DSHS to authority to act on behalf of vulnerable adults in /imited
circumstances. It conditioned this authority on the vulnerable adult’s
inability to secure legal counsel and on the consent of the vulnerable adult.
This ensured that the Legislature’s goals of ensuring all vulnerable adults
could maintain their autonomy and freedom of choice — the hallmarks of

consent and liberty. The Legislature defined "consent" to mean "express

written consent granted after the vulnerable adult or his or her legal
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representative has been fully informed of the nature of the services to be
offered and that the receipt of services is voluntary." RCW 74.34.020(4).

So what limited authority did the Legislature grant to DSHS to act on
behalf of consenting vulnerable adults? The Legislature spelled that out in
RCW 74.34.150: It may seek relief while offering protective services only
under RCW 74.34.110 through 74.34.140. See RCW 74.34.150. Those
statutes authorized DSHS to act to seek to obtain a protection order for a
consenting vulnerable adult and to assist with ordering a peace officer to
execute the protection order.

It is well established that an "agency has only the authority granted by
statute." Wash. Independent Tel. Ass'n v. Wash. Utils. & Transp. Comm'n,
148 Wn.2d 887, 901, 64 P.3d 606 (2003). Nothing in RCW 74.34.163
specifically, authorizes DSHS to oppose a vulnerable adult's right to vacate
a protection order under RCW 74.34.163 and hold that DSHS has no
authority to oppose a nonconsenting vulnerable adult's right to vacate a
VAPO. Rousso v. State, 170 Wn.2d 70, 75, 239 P.3d 1084 (2010).

The Legislature's findings support this interpretation. It found many
vulnerable adults to be home bound or otherwise unable to represent
themselves in court or to retain legal counsel. RCW 74.34.005. To fill this

void, it permitted DSHS to represent some vulnerable adults who consented
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to protective services or who could not consent to those services and retain
legal counsel.

Here the vulnerable adult did not consent to DSHS's services. Nor was
the vulnerable adult unable to retain legal counsel. In fact, he proactively
revoked the consent of DSHS to provide protective services with the
assistance and endorsement of his private attorney. At all relevant times
during the proceedings below, the vulnerable adult was represented by
competent legal counsel. His declaration, which requested the court to
vacate the VAPO, was drafted and signed with the help of his attorney. And
he and his attorney both signed an DSHS-approved form expressly revoking
DSHS's authority to act on his behalf and attesting that DSHS "had
misinterpreted records and statements that led to inaccurate VAPO
findings." CP 1926. A King County Superior Court Judge even validated the
vulnerable adult's goal and contractual obligation to seek fully vacating the
VAPO.

In addition, RCW 74.34.163 — which gives vulnerable adults the right
to vacate a VAPO — does not give DSHS the authority to oppose — let alone
participate in — a vulnerable adult’s petition to vacate a VAPO. Unlike many
other provisions of chapter 74.34 RCW, the Legislature omitted any

reference to DSHS in RCW 74.34.163.
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Legislative intent is derived “solely from the statute’s plain language.”
Segura v. Cabrera, 184 Wn.2d 587, 591, 362 P.2d 1278 (2015). This Court
“must not add words where the legislature has chosen not to include them.”
State v. Arlene’s Flowers, 193 Wn.2d 469, 509, 441 P.3d 1203 (2019). “It
is not up to the court to rewrite . . . a statute nor construe it free of the
legislature’s plainly expressed meaning.” Tegman v. Accident & Med.
Investigations, 150 Wn.2d 102, 115, 75 P.3d 497 (2003). “Omissions are
deemed to be exclusions.” Wash. State Dep 't of Transp. v. Mullen Trucking,
Ltd., 194 Wn.2d 526,451 P.3d 312, 320 (2019). “Nothing is to be added to
what the text states or reasonably implies . . . . [A] matter not covered is to
be treated as not covered.” Antonin Scalia & Bryan Garner, Reading Law:
The Interpretation of Legal Texts 93 (2012). When the legislature “includes
particular language in one section of a statute but omits it in another, the
exclusion is presumed intentional.” Perez-Cristanos v. State Farm Fire &
Cas. Co., 187 Wn.2d 669, 680, 389 P.3d 476 (2017).

Here the legislature clearly intended to give vulnerable adults the right
to vacate a VAPO. It also intended to prohibit DSHS from interfering with
that right in any manner; otherwise it would have granted DSHS the
authority to vacate, modify, or oppose a vulnerable adult’s request to vacate

a VAPO. But the Court of Appeals’ Decision flouts the Legislature’s intent
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by permitting DSHS to oppose a vulnerable adult’s right to vacate a VAPO
and to interfere with a family unit set on restoring a strong brotherly
relationship. Review is warranted to correct the Court of Appeals’
misinterpretation of chapter 74.34 RCW and to restore the rights the

Legislature granted solely to all vulnerable adults in Washington.

C. This case presents a significant question of law under the

state and federal constitutions. RAP 13.4(b)(3).

A protection order "implicates the vulnerable adult's liberty and
autonomy interests." In re Knight, 178 Wn. App. 929, 930-31,317 P.3d
1068 (2014). Refusing to vacate a VAPO against a vulnerable adult's wishes
"restricts an individual's liberty and autonomy interests[.]" /d. at 939. "The
protection order may prevent the vulnerable adult from freely interacting
with the person against whom the protection order is granted." /d. "It also
may prevent the vulnerable adult from giving gifts or providing support to
the restrained person or inviting the restrained person onto her property."
1d. at 940.

Thus, to the extent a trial court has discretion to consider whether to
grant a vulnerable adult's request to vacate a VAPO, clear, cogent, and

convincing evidence must be shown that the vulnerable adult requires
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continuing protection from the restrained person. Because "a contested
vulnerable adult protection order case implicates the vulnerable adult's
liberty and autonomy interests like a guardianship does, the standard of
proof for a vulnerable adult protection order contested by the alleged
vulnerable adult is clear, cogent, and convincing evidence, as it is with a
guardianship." Knight, 178 Wn. App. at 935-36, 940.

The record here reflects that neither the commissioner nor the superior court
correctly applied the clear-cogent-and-convincing standard to determine that
vacating the VAPO was not in Tom's best interests. The Court of Appeals
sanctioned the lower courts' decision by refusing to remand to have the
superior court correctly apply the Knight standard to Tom's motion to

vacate.

D. Even though the VAPO by its terms expired in June 2020,

this appeal is not moot.

Morris expects that DSHS will argue in its answer to this petition that
this appeal is moot because the VAPO expired about two months ago.
DSHS is wrong.

A case is considered moot if there is no longer a controversy between
the parties, if the question is merely academic, or if a substantial question no
longer exists. Price v. Price, 174 Wn. App. 894, 902, 301 P.3d 486 (2013).
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But a case is not moot if a court can still provide effective relief.
Pentagram Corp. v. City of Seattle, 28 Wn. App. 219, 223, 622 P.2d 892
(1981). Effective relief includes cleansing a person's record and reputation
of the "continuing stigma" of a protection order. Hough v. Stockbridge, 113
Wn. App. 532, 537, 54 P.3d 192 (2002) (holding that the appeal was not
moot because the nonprotected parties sought to cleanse their record of the
continuing stigma of the antiharassment protection order), rev'd on other
grounds, 150 Wn.2d 234, 76 P.3d 216 (2003); see also Littleton v. Grover,
No. 51217-3-11, 2019 WL 1150759, at *3 (Wash. Ct. App. Mar. 12, 2019)
(unpublished nonbinding decision) (holding that the appeal was not moot
because the court could still provide effective relief by removing any stigma
of the anti-harassment protection order).

Because DSHS and Adult Protective Services misinterpreted records
and statements that led to inaccurate findings, one of the mutual goals of the
brothers' settlement agreement was to clear Morris's name. To accomplish
that goal, Thomas agreed to cooperate fully with efforts to fully vacate the
VAPO and to have the APS finding dismissed. CP 20. Morris has been
publicly stigmatized by the VAPO and its findings, and he rightly wishes to

have his record cleansed from this stigmatization. This Court can still
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provide Morris with effective relief, consistent with the brothers' goals in
their settlement agreement, by removing any stigma of the VAPO.

A court may also decide an otherwise moot case when the matter is of
continuing and substantial public interest. Price, 174 Wn. App. at 902. To
determine whether a case involves the public interest, courts consider (1) the
public or private nature of the question presented, (2) the desirability of an
authoritative determination to provide future guidance to public officers, and
(3) the likelihood that the question will recur. Id. For instance, in Price a
party appealed from the entry of two protection orders that had expired
pending appeal. Id. at 901. On appeal, that party challenged the superior
court's authority to enter the orders. /d. at 902-03. Even though the appeal
was moot, the court in Price reached the merits of the party's arguments
because "the issue of a court's authority under the anti-harassment statute
may arise again in the future and may affect other Washington residents." Id.
at 903 (holding that the trial court lacked authority to enter restraint
provisions under an antiharassment protection order).

Price applies with equal force here. Morris's petition raises issues that
not only affect him but may also affect possibly hundreds of other similarly
situated Washington citizens about the scope of DSHS's authority under

chapter 74.34 RCW. DSHS obtained a VAPO based on findings that
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Thomas and his then-attorney now say are inaccurate. Yet DSHS, without
Thomas's consent and lacking statutory authority, opposed Thomas's efforts
to vacate the VAPO. Vacating the VAPO was determined by Thomas's
former litigation guardian ad litem to be in Thomas's "best interests." An
authoritative determination from this Court on these issues will provide
guidance to DSHS and its agencies in future litigation. And because DSHS
is one of the largest Washington state agencies, these issues will likely recur
in the future. So even if the VAPO had expired by the time this appeal (if
reinstated) were ready for disposition, this Court would have the authority to

decide the issues raised by Morris.

V. CONCLUSION
This Court should grant review to address the important question
potentially affecting thousands of vulnerable adults in Washington whether
DSHS (the largest state agency) has the authority to oppose a vulnerable
adult's request to vacate a VAPO. It should address and resolve the conflicts
with other appellate decisions. And it should ensure that all vulnerable
adults' rights of autonomy and freedom of choice are fully validated - as the

Legislature intended.

Respectfully submitted: August 19, 2020.
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By: _s/Morris A. Winter
Morris A. Winter, Pro Se Petitioner
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filed March 30, 2020.
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FILED
3/30/2020
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

IN THE MATTER OF THOMAS J. ) No. 76465-9-1 (Consolidated
WINTER, a vulnerable adult: ) with No. 79860-0-1, 78060-3-I;
) Linked with No. 79860-0-1)
MORRIS A. WINTER, )
) DIVISION ONE
Appellant, )
) PUBLISHED OPINION
V. )
)
DEPARTMENT OF SOCIAL AND )
HEALTH SERVICES, on behalf of )
THOMAS J. WINTER, )
)
Respondent. )
)
HAZELRIGG, J. — In 2015, the Department of Social and Health Services

sought and obtained a Vulnerable Adult Protection Order (VAPO) on behalf of
Thomas J. Winter against his brother, Morris A. Winter. Morris! did not seek review
of this order. Morris now seeks review of multiple orders denying motions to vacate
the VAPO on various grounds. Because the court did not abuse its discretion or
misinterpret the Abuse of Vulnerable Adults Act? in denying the motions to vacate,
we affirm. However, we vacate the order awarding attorney fees to Thomas
because RCW 74.34.130 does not provide a legal basis for the award to a party

who was not the petitioner in the VAPO action.

1 For clarity, Thomas Winter and Morris Winter will be referred to by their first names. No
disrespect is intended.
2 Chapter 74.34 RCW.



No. 76465-9-1 /2

Morris also seeks modification of the clerk’s ruling dismissing a linked
appeal for failure to file his opening brief timely. Because the clerk had a valid
basis to dismiss and Morris has not shown that the ends of justice demand

reinstatement of the appeal, the motion to modify is denied.

FACTS

2015 Issuance of Vulnerable Adult Protection Order

In 2015, the Department of Social and Health Services (DSHS) filed a
petition for a Vulnerable Adult Protection Order (VAPO) on behalf of Thomas
Winter. DSHS sought a VAPO against Thomas’ brother, Morris Winter, alleging
that Morris had threatened Thomas’ dog, Becky, and refused to return the dog to
Thomas, which caused Thomas additional stress and anxiety and exacerbated his
physical symptoms.

Thomas is over 60 years old and has advanced Parkinson’s disease. He
resides in a skilled nursing facility because he is not able to manage his own care.
The petition was supported by the declaration of the Community Nurse Consultant
for Adult Protective Services (APS), who reviewed Thomas’ medical records during
an investigation of a report alleging that Morris was taking funds from Thomas
through undue influence. She found multiple instances in which Thomas told his
medical providers that Morris had threatened Becky. She asserted Thomas had
found a foster home for Becky where he would be able to visit her but Morris
refused to turn over the dog. Attached to the petition was a consent to receipt of
protective services, which indicated that Thomas consented to assistance with a

protection order.
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On June 25, 2015, the court entered a VAPO restraining Morris from
‘committing or threatening to commit acts of abandonment, abuse, neglect, or
financial exploitation against the vulnerable adult” for five years. The order
included a finding that “Respondent committed acts of abandonment, abuse,
neglect and/or financial exploitation of the vulnerable adult.” The order also
required Morris to turn over Becky to the APS nurse or the investigating Bellevue
Police detective immediately. It did not include any restraints on contact between
the brothers. Morris surrendered Becky to APS the day after the VAPO was

entered. He did not file a motion for reconsideration or an appeal of this order.

2016 CR 60(b) Motion to Vacate

On June 24, 2016, Morris moved to vacate the VAPO under CR 60(b). He
argued that the portion of the order requiring him to surrender the dog had been
satisfied and that Thomas had recanted his prior allegations of abuse. Thomas
filed a response through his independent counsel opposing the motion to vacate.
DSHS also opposed the motion.

A commissioner of the superior court denied the motion in part and granted
it in part. The court entered findings of fact that Thomas did not recant, but had
subsequently re-confirmed, his statements regarding Morris’ threats to his dog and
that he continued to be a vulnerable adult in need of protection from Morris. The
court concluded that Morris did not have standing to bring a motion under chapter
74.34 RCW and had not shown fraud, mistake, or misconduct justifying relief under

CR 60.
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Morris filed a motion for reconsideration under CR 59, which was denied.
He also moved for revision of the commissioner’s order under RCW 2.24.050. The
superior court denied the motion for revision after a hearing in January 2017. On
“‘de novo review of the record, on the merits[,]” the court denied the motion to
vacate under CR 60. In its oral ruling, the court made clear that it did not believe
Thomas had recanted the allegations of mental abuse and “[i]f anything, | have
Thomas reiterating that Morris was threatening towards his dog in a way that
alarmed Thomas.”

In considering the equities, the court noted that “the return of the dog is only
a part of the problem” and that “the consequences that Morris has suffered directly
from, apparently because of the customs issue,” were not so inequitable as to
prevent the order from having prospective application. The court stated that it was
not inequitable for the protection order “to have the intended effect” after a “fully
litigated hearing before a commissioner where there were disputed allegations of
mental abuse.” Regarding CR 60(b)(11), the court found that there was “nothing
in this record that indicates that there was some critical piece of factual information
that the commissioner was missing” when the VAPO was entered. In its written
order, the court also noted that it viewed the motion as untimely and that Morris
did not have standing under RCW 74.34.163 to bring a motion to vacate.

Through his independent counsel, Thomas moved for an award of attorney
fees and costs incurred in responding to the motions to vacate, for reconsideration,

and for revision. The court granted the motion, concluding that Thomas was the
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prevailing party and the award constituted necessary relief for his protection under
RCW 74.34.130. DSHS was not involved in the attorney fee request or award.
Morris filed a notice of appeal seeking review of the January 2017 denial of
the motion for revision. He filed a second notice of appeal seeking review of the
order awarding attorney fees and costs to Thomas. The appeals of these two

orders were consolidated for review by this court.

2017 Settlement Agreement in King County Superior Court No. 15-2-22589-8 SEA

Before any briefing had been submitted, Morris and Thomas filed a joint
motion to stay the appeal in this court to facilitate ongoing settlement negotiations.
In a notation ruling, the clerk of this court granted the stay. The parties were
involved in negotiations to settle a separate case that Thomas had brought against
Morris and his wife, Cheryl. DSHS was not involved in that case. The superior
court appointed a litigation guardian ad litem (LGAL) in that case with the authority
“to make decisions related to the procedure of the litigation so long as not involving
a waiver of a substantial right of Thomas.” The court found that:

[Thomas] can sometimes be capable of generally expressing his

interests and guiding his attorney of record as to representation, but

is in need of protection and assistance during times of incapacity and

inability to express his interests, particularly when there is a dosage

change in the medication provided to him as treatment for his

Parkinson’s disease.

In July 2017, Thomas entered into a CR 2A agreement with Morris and
Cheryl to settle the lawsuit. The agreement contained the following provision

concerning the VAPO:

Tom agrees to cooperate fully with efforts to fully vacate the VAPO
order and finding (Case No. 15-2-14162-7) and have the APS finding
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(Docket No. 03-2016-LIC-00149) dismissed with a goal of clearing
Morris’ name. Tom and his attorneys agree to immediately instruct
Talmadge law firm to withdraw their NOA and not participate on
Tom’s behalf. The brothers agree to notify Jennifer Boharski and
DSHS APS that there is a settlement in the civil matter and that the
brothers have reconciled, including all issues surrounding the dog
Becky. The brothers further agree to request that DSHS APS vacate
the VAPO finding and order and APS finding.

In the LGAL’s summary report, he stated that he reviewed the CR 2A with
Thomas and believed Thomas understood all of its terms. The LGAL asserted that
he was familiar with the case and believed the settlement was reasonable,
appropriate, and in Thomas’ best interest “so he could stop the expense of the
litigation in terms of both money and time, and possibly health, and get on with his
life.” He also stated that he did not believe any of the participants in the mediation
would have continued with negotiations if there was any concern about Thomas’
ability to participate in the process.

On October 22, 2017, Thomas amended the consent to receipt of protective
services that he had signed in 2015, stating:

I[,] Thomas J. Winter[,] hereby revoke all authorization and consent

for APS or its agents to provide services related to the matters

involving Morris Winter and myself . . . . | further request APS and its

agents to support vacating the protection order (VAPO) and its
findings that APS sought against Morris Winter on my behalf and
dismiss all findings under any and all APS investigations regarding

Morris Winter and myself because APS and other misinterpreted

records and statements which led to VAPO findings and APS

investigation findings that are inaccurate.

Thomas and his independent counsel both signed the statement.
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2017 Agreed Application to Vacate

On November 8, 2017, Morris and Thomas filed an “agreed application
under RCW 74.34.163” to vacate the VAPO in superior court. At the time he filed
the application, Thomas had not been adjudicated incapacitated under chapter
11.88 RCW. Thomas submitted a declaration stating that he no longer wished for
the VAPO to remain in place. Morris and Thomas argued that keeping the order
in place against Thomas’ wishes would restrict his liberty and autonomy interests.
They also argued that DSHS lacked statutory authority to oppose the application.

DSHS opposed the application. It argued that its response was permitted
because it was a party to the action as the initial petitioner on Thomas’ behalf and
because it had “ongoing concern for him.” It argued that the VAPO should remain
in place because Thomas remained a vulnerable adult in need of protection, as
evidenced by a July 2017 psychological evaluation conducted by Dr. Janice
Edwards and filed in the separate case between Thomas and Morris. Dr. Edwards
concluded that Thomas was subject to influence, particularly from Morris, and did
act under undue influence by Morris. DSHS also argued that Morris did not have
authority to bring a motion to vacate under RCW 74.34.163 and that the VAPO did
not impose any restriction on the brothers’ relationship.

Morris filed a reply and a declaration of Dr. Bennett Blum, who stated his
opinion that Thomas was vulnerable to being unduly influenced but that Morris did
not unduly influence him. Dr. Blum also listed several methodological problems
with Dr. Edwards’ report and opined that there was no evidence to conclude that

Thomas lacked capacity to enter into the settlement agreement. He asserted that
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leaving an unwanted protection order in place could harm the relationship between
the brothers and could cause psychological harm to Thomas.

At the hearing on the application to vacate the VAPO, DSHS requested that
the reply be stricken because Thomas had not joined in the reply and Morris did
not have statutory authority to bring the motion himself. The commissioner heard
from Thomas, who made references to some financial difficulties and Morris’
management of his assets. When the commissioner asked for clarification,
Thomas’ independent counsel made the following statement to the court:

I’m in a difficult ethical situation. And at the time that he signed
the CR 2-A, his guardian ad litem in that action, Craig Coombs][,] and
| believed that he had the capacity to make that decision.

Since that time[,] without revealing attorney-client
confidences, I've had some difficulty in being convinced that my
client understands what he signed and what’s going forward. He did
sign the CR 2-A, and at the time that he signed it, | believed that he
had the capacity to do so. Since that time[,] I’'m not convinced that[,]
as his attorney and on his behalf, | can actually state what his wishes
actually are. And so | don’t deny signing the CR 2-A on his behalf. |
don’t deny that he really, really would love to have a real relationship
with his brother. | understand Morris Winter’s position that as long as
the VAPO is in place, that’s not likely.

| did not see Dr. Blum's report until Monday morning, and | did
not have the opportunity to review the pleadings in the report with my
client, and that’s why | did not sign the reply.

Even as you can tell from this morning, I'm just not sure that
my client is in a position to give me the authority to sign anything on
his behalf at this point in time.

The guardian ad litem in the litigation was not appointed in this
matter and he has taken the position that it exceeds the scope of his
authority to take a position in this matter. So it's—I'm very sorry to
present this case to you in this status, Your Honor.

The superior court commissioner denied the application to vacate. The
commissioner noted in his oral ruling:

| found it disappointing when Thomas Winter addressed the
Court that his focus was on the events surrounding the writing of a
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check, the management of the assets from his perspective, and
where that’s left him. | didn’t hear from him an application this
morning to vacate this order.

As such, I'm going to deny the relief requested. And I’'m going
to point out that even arguendo that Thomas signed these pleadings
earlier, it’s not clear to me that he has the capacity to make that
decision in this case today. And it’s not clear to me that he wants that
in this case today.

Morris moved to revise the commissioner’s order denying the application.
Thomas did not join in the motion for revision in writing or at the hearing on the
motion. When the superior court asked at the hearing whether Thomas was joining
in the motion, his counsel stated, “| feel like | do not have a client who is able to
give me direction.” The court asked, “| know you did not at the time, but do you
now have concerns about Thomas’s capacity at the time of the CR 2-A?” Thomas’
counsel responded in the affirmative. She indicated that she was receiving
inconsistent directions from Thomas:

My problem, with a client who has very diminished capacity

and fluctuating capacity, is that . . . where my directives from my

client have been mutually exclusive—so, for example, in the

appellate pleadings | gave the example of, you know, it’s okay if | say

| want to lose weight and | eat a cookie while I'm saying it. But to

have a client telling me “I want you to help me lose weight, and | want

you to get me some cookies,” that’'s where | am.

The court denied the motion for revision for four “independent reasons,
which each stand on their own:”

1. Thomas Winter is not present asking the court to revisel[,]

2. Thomas Winter does not appear to be able to adhere to the CR

2A[,]

3. The court has significant concerns regarding Thomas Winter's

capacity to enter the CR 2A, his declaration and nowl[,]

4. The failure of the parties to include the State in the negotiations.

The court articulated some of its reservations in its oral ruling:
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| would settle for Tom Morris [sic] telling us clearly now, which
is not many moons after the CR 2-A agreement, that he wants it, the
underlying order, vacated. | mean, he got that question directly, and
he was unable to say that. He was repeating his worries about his
assets to the commissioner. Nor has he joined in this revision. And
his attorney is letting me know clearly she doesn’t have the ability to
rely on his direction. It's not even clear that he’s giving her any
direction here. She’s not joining in this revision, so that’s what | have
here is a record that really doesn’t satisfy me that he has decided
that he wants this order vacated. | have indications he did, but that’s
about as much as I've got.

Morris appealed the denial of the motion for revision. The appeal was
consolidated with the stayed proceedings in this court and a new briefing schedule
was set. Morris’ appellate counsel withdrew before the opening brief was

submitted.

2018 Motion to Vacate

Meanwhile, in superior court, Thomas filed another motion to vacate the
VAPO under RCW 74.34.163 through his special settlement administrator. Morris
joined in support of Thomas’ motion. On March 8, 2019, the trial court denied
Thomas’ motion to vacate the VAPO. Morris filed another notice of appeal. This
court declined to consolidate the new appeal with the pending appeal, but linked
the two cases for disposition.

The clerk of this court granted two extensions of time for filing the opening
brief and indicated in the second extension that “if the opening brief is not filed by
11-27-19, the appeal will be dismissed without further notice.” On November 27,
2019, Morris filed a motion to extend time for filing his opening brief until December

2, 2019 because, although his brief was “substantially complete,” “a computer

software malfunction has just been discovered that is corrupting elements of the

-10 -
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opening brief electronic file.” On December 2, 2019, Morris’ former appellate
counsel informed the clerk’s office that he had heard from Cheryl that Morris was
hospitalized for a medical emergency. Former counsel stated that he had a copy
of the incomplete opening brief and could transmit it to the court at the court’s
direction. The clerk of the court dismissed the linked appeal because “the
conditions of the 10-18-19 ruling have not been met.” Morris filed a motion to
modify the clerk’s ruling dismissing the appeal. The clerk of this court referred the

motion to this panel of judges for consideration.

ANALYSIS
2016 CR 60(b) Motion to Vacate
Morris contends that the trial court erred in declining to revise the ruling
denying his motion to vacate, finding his motion untimely, and finding that he
lacked standing under RCW 74.34.163. He also argues that the court erred in
awarding attorney fees under RCW 74.34.163 to Thomas for his independent

counsel’s response to this motion.

A. CR 60(b)

A commissioner’s actions are subject to revision by a superior court judge.
RCW 2.24.050. A party may move for revision of a commissioner’s order within
ten days. Id. If no motion is filed within ten days, the commissioner’s ruling
becomes the order of the superior court. Id. On revision, the superior court reviews
the commissioner’s findings of fact and conclusions of law de novo based on the

evidence and issues presented to the commissioner. Id.; Faciszewski v. Brown,

11 -
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187Wn.2d 308, 313 n.2, 386 P.3d 711 (2016). After the superior court has decided
the motion for revision, any appeal is from the superior court’s decision, not the
commissioner’s. Faciszewski, 187 Wn.2d at 313 n.2.

A trial court’s decision on a CR 60(b) motion to vacate a judgment or order

is within the court’s discretion. Martin v. Pickering, 85 Wn.2d 241, 245, 533 P.2d

380. “Where the decision or order of the trial court is a matter of discretion, it will
not be disturbed on review except on a clear showing of abuse of discretion, that
is, discretion manifestly unreasonable, or exercised on untenable grounds, or for

untenable reasons.” State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775

(1971) (superseded by statute on other grounds by, Seattle Times Co v. Benton

County, 661 P.2d 964, 99 Wn.2d 251 (1983)). The superior court’s factual findings

are reviewed for substantial evidence. Sunnyside Valley Irrig. Dist. v. Dickie, 149

Wn.2d 873, 879, 73 P.3d 369 (2003). Substantial evidence is that which is
“sufficient to persuade a rational fair-minded person the premise is true.” 1d.
The court may grant relief from a final judgment, order, or proceeding for a

number of reasons, including:

(4) Fraud (whether heretofore denominated intrinsic or extrinsic),
misrepresentation, or other misconduct of an adverse party;

.(b;).The judgment has been satisfied, released, or discharged, . . . or
it is no longer equitable that the judgment should have prospective
application;

(11) Any other reason justifying relief from the operation of the
judgment.

CR 60(b). A CR 60(b) motion is not a substitute for appeal and does not allow a

litigant to challenge the underlying judgment. Bjurstrom v. Campbell, 27 Wn. App.

12 -
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449, 451, 618 P.2d 533 (1980). “[A]n unappealed final judgment cannot be
restored to an appellate track by means of moving to vacate and appealing the

denial of the motion.” State v. Gaut, 111 Wn. App. 875, 881, 46 P.3d 832 (2002).

1. CR 60(b)(4)
A party seeking to vacate a judgment under CR 60(b)(4) must establish by
clear and convincing evidence that the fraudulent conduct or misrepresentation
caused the entry of the judgment such that the losing party was prevented from

fully and fairly presenting its case or defense. Lindgren v. Lindgren, 58 Wn. App.

588, 596, 794 P.2d 526 (1990). Clear and convincing evidence is that which shows

the ultimate fact in issue to be highly probable. Douglas Nw., Inc. v. Bill O’'Brien &

Sons Const., Inc., 64 Wn. App. 661, 678, 828 P.2d 565 (1992). “The rule is aimed

at judgments which were unfairly obtained, not at those which are factually

incorrect.” Peoples State Bank v. Hickey, 55 Wn. App. 367, 372, 777 P.2d 1056

(1989).

Morris highlighted multiple instances in medical records submitted to the
court in which medical providers noted Thomas’ paranoia, confusion, and
admissions that he fabricates information. He also argued that Thomas’
accusations had spawned two separate APS investigations and two criminal
investigations, but stated that all the allegations had been found to be almost
entirely unsubstantiated.

Morris also submitted an excerpt of Thomas’ deposition testimony taken in
connection with the separate civil case between the brothers that, he argued,

showed Thomas recanting his story about the dog. During the deposition, Thomas
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was asked whether Morris had ever said anything about Becky that he considered
threatening and Thomas said, “Yes.” When asked to elaborate, Thomas
responded:

Morris said, [“]If you do anything to stop the litigation,[”] or something

like that, and | took that to mean Becky would be harmed if | didn’t

stop. That was the brunt of the conversation . . . . | took it—he looked

at Becky, and Becky was in a sweater in the hot weather, and she

was supposed to get a break to go pee, and Brian had to remind my

brother as we were leaving to let Becky go pee.

Thomas said that Morris told him he would do whatever he needed to do to protect
himself, just like Thomas would. When asked if Morris had made any other
comments that Thomas considered a threat to Becky, he responded, “Not directly.”
Counsel asked if there were any other indirect threats, and Thomas responded
that he had not had much interaction with Morris since that time. Thomas also
reiterated some of his concerns about Becky’s health when she was living with
Morris.

Considering the evidence as a whole, substantial evidence supported the
superior court’s conclusion that Thomas had not recanted his prior allegations of
mental abuse. Thomas did not directly contradict any of his previous statements
and confirmed that he considered Morris’ words about Becky to have been
threatening. Morris did not show that it was highly probable that the VAPO had

been obtained through fraud, and the court did not abuse its discretion in denying

relief based on CR 60(b)(4).

-14 -
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2. CR 60(b)(6)

Morris argues that the order was partially satisfied when he returned the
dog and that it would be inequitable for the restraint portion of the VAPO to remain
in effect.

A proceeding to vacate a judgment is equitable in nature “and the relief
sought or afforded is to be administered in accordance with equitable principles

and terms.” White v. Holm, 73 Wn.2d 348, 351, 438 P.2d 581 (1968).% In deciding

these motions, the court should exercise its discretion to ensure that the
substantial rights of the parties are preserved and “justice between the parties be
fairly and judiciously done.” 1d.

Although the commissioner ruled that Morris had satisfied paragraph 10 of
the VAPO and granted the motion for relief in part under CR 60(b)(6), the superior
court did not indicate that any portion of the motion for relief was granted on the
written denial of revision. In its oral ruling, the court noted that “the return of the
dog is only part of the problem.” The court did not make an explicit ruling as to
whether paragraph 10 of the VAPO was satisfied, but stated that “[t]he fact the dog
went back then doesn’t mean the dog shouldn’t stay out of Morris’ custody, and be
in Thomas’ control for the period ordered in the initial order.” The court implied
that an order stating that paragraph 10 had been satisfied “is likely to lead to further
alarm and upset for Thomas who'’s still clearly and deeply attached to his dog and

upset about her.”

3 Although the Washington Supreme Court made this statement in reference to a motion
to vacate a default judgment, Division Three of this court has applied this principle in the context of
a CR 60(b) motion to vacate a judgment that was not obtained by default. See In re Marriage of
Hardt, 39 Wn. App. 493, 496, 693 P.2d 1386 (1985).

-15 -
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The superior court declined to vacate paragraph 10 of the order even
though Morris had surrendered the dog in accordance with the VAPO. Substantial
evidence supported the court’s finding that Thomas remained attached to his dog
and upset about his perception of the treatment she received from Morris. Morris
did not identify any adverse effect that this particular portion of the order, standing
alone, had caused. The court did not abuse its discretion in declining to vacate
paragraph 10 of the order when the balance of the equities did not weigh in favor
of vacation.

Morris also argues that the VAPO should have been vacated under CR
60(b)(6) because it was no longer equitable that the restraint against abuse should
have prospective effect. The catch-all portion of CR 60(b)(6) “was designed to
deal with problems arising under a judgment that has continuing effect, where a
change in circumstances after the judgment makes it inequitable to enforce the

judgment.” Metro. Park Dist. of Tacoma v. Griffith, 106 Wn.2d 425, 438, 723 P.2d

1093 (1986).

Morris argued below that it would be inequitable for the order to remain in
place because APS had issued a decision finding Morris guilty of mental abuse of
a vulnerable adult based on the VAPO and that decision could lead to collateral
reputational and professional consequences. Morris stated that he was appealing
the APS decision. He also asserted that he was subject to long delays when
attempting to reenter the United States at the Canadian border and was told he
would continue to experience problems crossing the border while the VAPO was

in effect. He argued that these consequences made enforcement of the order
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inequitable, relying again on the argument that Thomas had recanted his prior
allegations of mental abuse.

As noted above, substantial evidence supported the superior court’s finding
that Thomas had not recanted the allegations that gave rise to the VAPO. The
court weighed the consequences of the VAPO that Morris was experiencing
against the prior court’s unchallenged finding that Morris had committed acts of
abuse against Thomas and found that it was not inequitable for the order to remain

in effect. The court did not abuse its discretion in making this determination.

3. CR 60(b)(11)

Finally, Morris contended he was entitled to relief under the catch-all section
of CR 60(b), which allows the court to vacate an order for “[a]ny other reason
justifying relief.” CR 60(b)(11). Although the language of the rule is broad, this
provision is “reserved for situations involving extraordinary circumstances not

covered by any other section of CR 60(b).” In re Marriage of Furrow, 115 Wn. App.

661, 673, 63 P.3d 821 (2003). Such circumstances “must relate to ‘irregularities

extraneous to the action of the court or questions concerning the regularity of the

court’s proceedings.” Id. at 674 (quoting In re Marriage of Yearout, 41 Wn. App.

897, 902, 707 P.2d 1367 (1985)).

[A]n irregularity is regarded as a more fundamental wrong, a more
substantial deviation from procedure than an error of law. An
irregularity is deemed to be of such character as to justify the special
remedies provided by vacation proceedings, whereas errors of law
are deemed to be adequately protected against by the availability of
the appellate process.

-17 -
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Id. at 674 (quoting Philip A. Trautman, Vacation and Correction of Judgments in

Washington, 35 Wash. L. Rev. 505, 515 (1960)). Division Two of this court has
stated that this provision “supports vacation of a default order and judgment that
is based upon incomplete, incorrect or conclusory factual information.” Caouette
v. Martinez, 71 Wn. App. 69, 78, 856 P.2d 725 (1993).

Morris based his argument under this subsection primarily on the same
grounds as his previous arguments: asserting that Thomas had recanted his
allegations and emphasizing the collateral consequences of the VAPO to Morris.
The superior court did not find any indication that the commissioner was missing
any key factual information at the time the VAPO was entered and found that the
circumstances resulting from the entry of the VAPO were foreseeable and not
extraordinary. Again, the court did not err in finding that Thomas did not recant
and that the consequences to Morris did not justify vacation of the order. Morris
did not claim any other extraordinary circumstances justifying relief. Based on the
record before it, the superior court did not abuse its discretion in denying the motion

to vacate the VAPO under CR 60(b).

B. Alternative Grounds

Morris argues that the court’s notes that it viewed the motion as untimely
and that he did not have standing to bring a motion to vacate the VAPO under
RCW 74.34.163 require reversal. The court denied the CR 60(b) motion on the
merits. It did not deny the motion based on untimeliness or lack of statutory
standing. Morris fails to explain why any error in deciding these issues requires

reversal when the court considered and denied the motion on the merits, nor does
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he provide any citation to authority in support of these arguments. Passing
treatment of an issue, lack of reasoned argument, or conclusory arguments without
citation to authority are not sufficient to merit judicial consideration. West v.

Thurston Cty., 168 Wn. App. 162, 187, 275 P.3d 1200 (2012). We decline to

consider these issues.*

C. Attorney Fee Award Under RCW 74.34.130

Morris argues that Thomas was not entitled to an award of attorney fees
under RCW 74.34.130 because he was not the petitioner in the VAPO action.
Morris also argues that the amount of fees imposed was unreasonable. DSHS
acknowledges that it did not participate in the attorney fee request or award and
does not argue the issue in its brief. Thomas’ independent counsel did not file a
brief in this appeal.

Appellate courts apply a two-part review to attorney fee awards. Gander v.
Yeager, 167 Wn. App. 638, 647, 282 P.3d 1100 (2012). First, we review de novo

whether a legal basis exists for awarding attorney fees. Id.; Niccum v. Enquist, 175

Wn.2d 441, 446, 286 P.3d 966 (2012). We review a discretionary decision to
award or deny attorney fees and the reasonableness of any attorney fee award for

an abuse of discretion. Gander, 167 Wn. App. at 647; In re Marriage of Freeman,

4 Morris also lists as an issue pertaining to his assignment of error to this ruling whether
the superior court exceeded the scope of review allowed by RCW 2.24.050 when it discussed the
allegations of financial exploitation in its oral ruling. He does not argue this issue in his brief. “An
assignment of error that is not argued in the brief cannot be considered.” Sepich v. Dep't of Labor
& Indus., 75Wn.2d 312, 319, 450 P.2d 940 (1969). We decline to consider this issue in the absence
of argument.
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169 Wn.2d 664, 676, 239 P.3d 557 (2010); Rettkowski v. Dep't of Ecology, 128

Whn.2d 508, 519, 910 P.2d 462 (1996).
When determining the meaning of a statute, the court’s objective is to

ascertain and carry out the legislature’s intent. Dep’t of Ecology v. Campbell &

Gwinn, L.L.C., 146 Wn.2d 1, 9, 43 P.3d 4 (2002). “When possible, the court

derives legislative intent from the plain language enacted by the legislature,
considering the text of the provision in question, the context of the statute in which
the provision is found, related provisions, amendments to the provision, and the

statutory scheme as a whole.” Columbia Riverkeeper v. Port of Vancouver USA,

188 Wn.2d 421, 432, 395 P.3d 1031 (2017).
“In Washington, ‘[a]ttorney fees may be recovered only when authorized by
statute, a recognized ground of equity, or agreement of the parties.” Niccum, 175

Wn.2d at 446 (alterations in original) (quoting Perkins Coie v. Williams, 84 Whn.

App. 733, 742-43, 929 P.2d 1215 (1997)). Under the Abuse of Vulnerable Adults
Act (AVA), the court is authorized to “order relief as it deems necessary for the
protection of the vulnerable adult, including . . . [rlequiring the respondent . . . to
reimburse the petitioner for costs incurred in bringing the action, including a
reasonable attorney’s fee.” RCW 74.34.130.

The issue is whether the word “petitioner” as used in this statutory provision
includes the protected vulnerable adult when DSHS petitions for a VAPO on the
vulnerable adult’s behalf. “Petitioner” is not defined in the AVA. When a word is
not defined in a statute, the reviewing court gives the word its usual and ordinary

meaning. State v. Standifer, 110 Wn.2d 90, 93, 750 P.2d 258 (1988). “Petitioner”
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is generally defined as “[a] party who presents a petition to a court or other official

body, esplecially] when seeking relief on appeal.” Black’s Law Dictionary (11th ed.

2019).

The AVA provides that a vulnerable adult or an interested person on behalf
of the vulnerable adult may file a petition for a VAPO. RCW 74.34.110(1). DSHS
may file a petition for a VAPO on behalf of and with the consent of a vulnerable
adult. RCW 74.34.150; RCW 74.34.210. Multiple provisions of the AVA draw a
distinction between the petitioner and the vulnerable adult when another party files
the petition on behalf of a vulnerable adult. See RCW 74.34.110(2) (“A petition
shall allege that the petitioner, or person on whose behalf the petition is brought,
is a vulnerable adult.”); RCW 74.34.110(3) (“If the petition is filed by an interested
person, the affidavit or declaration must also include a statement of why the
petitioner qualifies as an interested person.”); RCW 74.34.135(3) (“At the hearing
scheduled by the court, the court shall give the vulnerable adult, the respondent,
the petitioner, and in the court’s discretion other interested persons, the opportunity
to testify and submit relevant evidence.”).

Here, Thomas accepted assistance with a protection order from DSHS, and
DSHS filed the petition for a VAPO on his behalf. The petition was signed by APS
nurse Martha Gagnon as petitioner and Assistant Attorney General Jennifer
Boharski as attorney for petitioner. Although Thomas directed his independent
counsel to respond to the motion to vacate under CR 60(b), DSHS also submitted

a response to the motion.
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Considering the text and context of RCW 74.34.130, it appears that the
legislature did not intend for the word “petitioner” to include the vulnerable adult
when DSHS petitions for a VAPO on the vulnerable adult’'s behalf. The AVA
repeatedly distinguishes between a petitioner and the vulnerable adult when the
vulnerable adult does not file a petition for a VAPO on their own behalf. Because
Thomas was not the petitioner in the VAPO proceeding, RCW 74.34.130 does not
provide a legal basis for the award of attorney fees to him. The court erred in

awarding him attorney fees under this statute.®

D. Agreed Application to Vacate the VAPO

When a vulnerable adult who has not been adjudicated fully incapacitated
applies to the court for modification or vacation of a VAPO, “the court shall grant
such relief consistent with RCW 74.34.110 as it deems necessary for the protection
of the vulnerable adult, including dismissal or modification of the protection order.”
RCW 74.34.163. The parties do not dispute that Thomas was entitled to bring a
motion to vacate under RCW 74.34.163. However, DSHS argues that Morris
lacked standing to move to vacate the VAPO or for revision of the commissioner’s
order denying the motion and that he lacks standing to represent Thomas' interests
on appeal. We will reach the merits of Morris’ argument, assuming without
deciding that the denial of the application to vacate was properly before the

superior court on revision and is properly before us on appeal.

5 Because we find that there was no legal basis for the award of attorney fees, we do not
reach Morris’ argument that the amount of fees imposed was unreasonable.
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1. Standard of Review

Appellate courts review a superior court’s decision to grant or deny a
petition for a VAPO for abuse of discretion. In re Knight, 178 Wn. App. 929, 936,
317 P.3d 1068 (2014) (published in part). The Washington Supreme Court has
noted in the context of a domestic violence protection order that “[w]hether to grant,
modify, or terminate a protection order is a matter of judicial discretion.” Freeman,
169 Wn.2d at 671. Vacation or modification of a VAPO once entered is also a
discretionary determination and is reviewed for an abuse of discretion.

As stated above, a court abuses its discretion if the exercise of its discretion
is “manifestly unreasonable, or exercised on untenable grounds, or for untenable
reasons.” Carroll, 79 Wn.2d at 26. “If the trial court’s ruling is based on an
erroneous view of the law or involves application of an incorrect legal analysis it

necessarily abuses its discretion.” Dix v. ICT Group, Inc., 160 Wn.2d 826, 833, 161

P.3d 1016 (2007). Again, factual findings are reviewed for substantial evidence.

Sunnyside Valley, 149 Wn.2d at 879. “We will not substitute our judgment for the

trial court’s, weigh the evidence, or adjudge witness credibility.” In re Marriage of

Greene, 97 Wn. App. 708, 714, 986 P.2d 144 (1999). We cannot review a fact-

finder’s credibility determinations on appeal. Morse v. Antonellis, 149 Wn.2d 572,

574, 70 P.3d 125 (2003).

2. Evidence and Arguments Considered
Morris raises a number of arguments contending that the superior court
should not have considered the remarks that Thomas and his counsel made in

court, the response submitted by DSHS, or the psychological assessment made
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by Dr. Edwards accompanying the response. It should be noted that the rules of
evidence need not apply in protection order proceedings, including those under

chapter 74.34 RCW. ER 1101(c)(4); Gourley v. Gourley, 158 Wn.2d 460, 467, 145

P.3d 1185 (2006).

Morris argues that the “unsworn statements” of Thomas and his attorney do
not “comply with the requirement for sworn statements in a VAPO proceeding”
found in RCW 74.34.110. That statute requires that a petition for a VAPO “be
accompanied by affidavit made under oath, or a declaration signed under penalty
of perjury, stating the specific facts and circumstances which demonstrate the
need for the relief sought.” RCW 74.34.110(3). He appears to argue that, because
RCW 74.34.163 provides that the court should grant relief on a vulnerable adult’s
motion to vacate “consistent with RCW 74.34.110[,]” all statements submitted at
all stages of a VAPO proceeding must be made under oath. This expansive
reading is not supported by the language of the statutes, and he does not cite any
other applicable authority for it.

He also argues that the court should not have considered these statements
because they were not open to cross-examination or given under oath. A party is
not denied their right to cross-examination when they do not seek to subpoena a

witness or move the court to issue a subpoena. See In re Gourley, 124 Wn. App.

52, 58, 98 P.3d 816 (2004). Morris does not point to any request that Thomas or
his counsel be sworn, request to cross-examine them, or effort to subpoena them,

nor is any such action apparent from the record.
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Morris argues briefly that DSHS should not have been permitted to respond
to the application to vacate the VAPO because Thomas had withdrawn his consent
to receive APS services. DSHS argues that its continuing role in this matter is
“appropriate and necessary for the protection of the vulnerable adult under the
circumstances.” The AVA allows DSHS to seek relief on behalf of a vulnerable
adult with the vulnerable adult’s consent or “[w]hen the department has reason to
believe a vulnerable adult lacks the ability or capacity to consent.” RCW 74.34.150.
In its response to the application to vacate, DSHS stated that it had an “ongoing
concern” for Thomas based on Dr. Edwards’ assessment finding that he had been
unduly influenced by Morris, that he has some dementia, and that his health had
declined between November 2016 and July 2017. Although DSHS did not
explicitly state that it had reason to believe Thomas lacked capacity to consent to
receipt of services or to revoke his prior consent, its continued involvement
appears to be authorized by the statute and the fact that it was a party to the
underlying proceedings.

Finally, Morris argues that the court should not have considered the
‘unsworn psychological assessment” of Dr. Edwards. His arguments regarding
Dr. Edwards’ report chiefly concern the credibility or weight to be given to her
conclusions, which we cannot review. Morris has not demonstrated that the court

erred in considering these arguments and evidence.

3. Standard of Proof for Vacation of VAPO
Morris argues that the superior court misinterpreted RCW 74.34.163 and

applied the wrong standard of proof to the motion to vacate. He contends that, to
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properly deny a vulnerable adult’s application to vacate a VAPO, the court must
ensure that clear, cogent, and convincing evidence does not exist showing that the
vulnerable adult requires continuing protection from the restrained person. The
case that Morris cites in support of this contention concerned a VAPO that was
granted against the protected person’s wishes. Knight, 178 Wn. App. at 935-36.
Division Two of this court held that, “because a contested vulnerable adult
protection order case implicates the vulnerable adult’s liberty and autonomy
interests like a guardianship does, the standard of proof for a vulnerable adult
protection order contested by the alleged vulnerable adult is clear, cogent, and
convincing evidence, as it is with a guardianship.” 1d. at 940.

The problem with Morris’ argument is that the superior court in this case
was not convinced that Thomas actually wanted the VAPO vacated. The court’s
decision was based on its assessment of the credibility of Thomas’ declaration
stating that he wanted the VAPO to be lifted. We cannot review this credibility
determination and may only assess whether there was sufficient evidence for the
court’s factual finding that Thomas was not earnestly asking for vacation of the
VAPO.

In his remarks to the commissioner, Thomas did not state that he wanted
the VAPO lifted. His independent counsel stated to the commissioner, “I’'m not
convinced that as his attorney and on his behalf, | can actually state what his
wishes actually are.” Dr. Edwards’ report concluded that Thomas is subject to
influence, particularly from Morris. The motion to vacate was presented as a “joint

application” between Thomas and Morris and was prepared by Morris’ attorney.
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There was sufficient evidence in the record to support the court’s finding that
Thomas was not earnestly requesting vacation of the VAPO. The court did not

abuse its discretion in denying the application to vacate.

I. Attorney Fees on Appeal
Morris requests an award of attorney fees on appeal under RAP 18.1.
“‘Reasonable attorney fees are recoverable on appeal if allowed by statute, rule, or

contract” and properly requested under RAP 18.1. In re Guardianship of Wells, 150

Wn. App. 491, 503, 208 P.3d 1126 (2009). Morris contends that the CR 2A
settlement agreement entered in the separate civil case between Thomas and
Morris provides a basis for the fee request. DSHS was not a party to that
agreement and therefore is not bound by its provisions.

Morris does not identify any other basis for an award of attorney fees on
appeal in his opening brief. In his reply brief, he argues that this court should
impose fees and costs against DSHS as a sanction under CR 11. “An issue raised
and argued for the first time in a reply brief is too late to warrant consideration.”

Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549

(1992). We decline to consider this argument because it was raised for the first
time in reply. Accordingly, Morris has not shown a basis for an award of attorney

fees on appeal and we deny his request for fees.

II. Motion to Modify Dismissal of Case No. 79860-0
Through counsel appearing for the limited purpose of arguing this motion,

Morris requests that we modify the clerk’s ruling dismissing the appeal in the linked
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case and reinstate the appeal. Both Thomas’ independent counsel and DSHS
oppose modification of the clerk’s ruling.

The court of appeals has the authority to “perform all acts necessary or
appropriate to secure the fair and orderly review of a case.” RAP 7.3. The
appellate court may waive or alter the provisions of any of the rules of appellate
procedure and enlarge time within which an act must be done in order to serve the
ends of justice. RAP 18.8(a). “The appellate court may condition a party’s right to
participate further in the review on compliance with terms of an order or ruling.”
RAP 18.9(a). The clerk of the court of appeals may dismiss a review proceeding
for noncompliance with an order of the court on 10 days’ notice to the parties. RAP
18.9(b).

An aggrieved party may object to the dismissal by a motion to modify the
clerk’s ruling directed to the judges of the court. RAP 17.7(a); RAP 18.9(b). When
a party moves to modify a commissioner’s ruling under RAP 17.7, we review the

ruling de novo. State v. Nolan, 98 Wn. App. 75, 78, 988 P.2d 473 (1999). We apply

this standard to a motion to modify the clerk’s ruling under the same rule.

Morris advances a number of reasons why that reinstatement of the appeal
would serve the ends of justice. He argues that his three motions for extension of
time to file his opening brief “were principally based on unanticipated
circumstances beyond his control” and were not “filed to gain a tactical advantage.”
He also argues that no other party objected to his requests for extension and
therefore “no party has been prejudiced by [his] inability to timely file his opening

brief.” He argues that his appeal “raises several issues of substantial public
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interest, namely a family unit’s right to be free from unwanted and unwarranted
government intrusion; a vulnerable adult’s right to self-determination; and the
public’s right to rely on court-validated contracts with a vulnerable adult.”

Courts hold pro se litigants to the same standards as attorneys. In re

Marriage of Olson, 69 Wn. App. 621, 626, 850 P.2d 527 (1993). Morris received

extensions totaling over three months of extra time to file his opening brief. The
clerk provided him with 40 days’ notice that the appeal would be dismissed if he
did not meet the filing deadline set in the October 18, 2019 notation ruling. The
clerk had a valid basis to dismiss the appeal under RAP 18.9.

We deny the motion to modify the clerk’s ruling dismissing the case because
the clerk had a valid basis to dismiss and Morris has not shown that the ends of
justice demand reinstatement of the appeal.

Affirmed in part, reversed in part. The motion to modify the clerk’s ruling

dismissing the linked appeal is denied.®

573

2 (

WE CONCUR:

Cloan, LoK /

6 After oral argument, Morris filed a motion asking this court to take judicial notice of the
superior court’s April 13, 2018 order confirming the CR 2A agreement under ER 201 and RAP 9.11.

Because the order was included in the record of the linked case, No. 79860-0, we deny the motion.
Morris’ request for sanctions is also denied.
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FILED
5/29/2020
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

IN THE MATTER OF THOMAS J.
WINTER, a vulnerable adult:

No. 76465-9-1 (Consolidated
with No. 78060-3-1, 76660-1-;
Linked with No. 79860-0-1)
MORRIS A. WINTER,

DIVISION ONE
Appellant,
ORDER DENYING MOTION
V. FOR RECONSIDERATION,
AMENDING OPINION
DEPARTMENT OF SOCIAL AND

HEALTH SERVICES, on behalf of
THOMAS J. WINTER,

Respondent.

i g e el W NP NI e S N N e

The appellant, Morris A. Winter, filed a motion for reconsideration of the
opinion filed on March 30, 2020. A majority of the panel having determined that the
motion should be denied and that the opinion filed on March 30, 2020 should be
amended; now, therefore, it is hereby

ORDERED that the motion for reconsideration be, and the same is, hereby
denied; it is further

ORDERED that the opinion be amended as follows:

DELETE the second sentence in the case number of the opinion, on page 1,

which reads:

No. 76465-9-1 (Consolidated with No. 79860-0-I, 78060-3-I; Linked with No.

79860-0-1)



No. 76465-9-1/2

REPLACE that case number with the following:
No. 76465-9-| (Consolidated with No. 78060-3-I, 76660-1-I; Linked with No.

79860-0-1)

FOR THE COURT:

BIS70
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THE SUPREME COURT

SUSAN L. CARLSON STATE OF WASHINGTON TEMPLE OF JUSTICE

SUPREME COURT CLERK P.O. BOX 40929
OLYMPIA, WA 98504-0929

ERIN L. LENNON
DEPUTY CLERK/
CHIEF STAFF ATTORNEY

(360) 357-2077
e-mail: supreme@courts.wa.gov
www.courts.wa.gov

June 30, 2020

LETTER SENT BY E-MAIL ONLY

Morris A. Winter Hon. Richard D. Johnson, Clerk
P.O. Box 6486 Court of Appeals, Division |
Bellevue, WA 98007 600 University Street

One Union Square
Jennifer Ann Boharski Seattle, WA 98101-1176

Office of The Attorney General
800 5th Avenue, Suite 2000
Seattle, WA 98104-3188

Saphronia R. Young

Regeimbal, McDonald & Young, PLLC
612 S. 227th Street

Des Moines, WA 98198-6826

Re:  Supreme Court No. 98703-3 - Morris A. Winter v. DSHS, on behalf of Thomas J. Winter
Court of Appeals No. 76465-9-1 (consolidated with Nos. 98060-3-1 and 76660-1-1)

Clerk, Counsel and Mr. Winter:

On June 30, 2020, this Court received the “MOTION FOR EXTENSION OF TIME TO
FILE PETITION FOR REVIEW PER ORDER NO. 25700-B-611”. The matter has been assigned
the above referenced Supreme Court case number. The Supreme Court Deputy Clerk entered the
following ruling regarding the motion on June 30, 2020:

In light of the Court’s order No. 25700-B-611 suspending the
provisions of RAP 18.8(b) during the COVID-19 public health
emergency, the motion for extension of time is granted pursuant
to the provisions of RAP 18.8(a).

Therefore, the Petitioner is granted an extension of time to
August 19, 2020, to serve and file the petition for review.



Page 2
No. 98703-3
June 30, 2020

If the petition for review is not served and filed by August 19,
2020, this matter will likely be dismissed.

To proceed with this case, the Petitioner should serve and file in this Court a petition for
review pursuant to RAP 13.4, by August 19, 2020. Failure to serve and file the petition for review
may result in the dismissal of this matter.

It is also noted that the $200 filing fee has not been received. If the filing fee and petition
for review are not received by August 19, 2020, it is likely that this matter will be dismissed.
RAP 18.9(b).

The parties are advised that upon receipt of the petition for review and filing fee, a due date
will be established for the filing of any answer to the petition for review. The petition for review
will be set for consideration by a Department of the Court without oral argument on a yet to be
determined date.

The parties are referred to the provisions of General Rule 31(e) regarding the requirement
to omit certain personal identifiers from all documents filed in this court. This rule provides that
parties “shall not include, and if present shall redact” social security numbers, financial account
numbers and driver’s license numbers. As indicated in the rule, the responsibility for redacting
the personal identifiers rests solely with counsel and the parties. The Clerk’s Office does not
review documents for compliance with the rule. Because briefs and other documents in cases
that are not sealed may be made available to the public on the court’s internet website, or viewed
in our office, it is imperative that such personal identifiers not be included in filed documents.

The parties are advised that future correspondence from this Court regarding this
matter will most likely only be sent by an e-mail attachment, not by regular mail. For
attorneys, this office uses the e-mail address that appears on the Washington State Bar
Association lawyer directory. Counsel are responsible for maintaining a current business-
related e-mail address in that directory. For the Petitioner, this Court has an e-mail
address of mawinter@prodigy.net. If this e-mail address is incorrect or changed, the
Petitioner should immediately advise this Court in writing.

Sincerely,

&

Erin L. Lennon
Supreme Court Deputy Clerk

ELL:bw
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Chapter Listing | RCW Dispositions Effective July 1, 2018
HB 1388, Chap 201, Laws of 2018

Chapter 74.34 RCW Only 74.34.020 definitions changed
but not (4) Consent or (19) Protective

ABUSE OF VULNERABLE ADULTS Services.

Sections

74.34.005 Findings.

74.34.020 Definitions.

74.34.025 Limitation on recovery for protective services and benefits.

74.34.035 Reports—Mandated and permissive—Contents—Confidentiality.

74.34.040 Reports—Contents—Identity confidential.

74.34.050 Immunity from liability.

74.34.053 Failure to report—False reports—Penalties.

74.34.063 Response to reports—Timing—Reports to law enforcement
agencies—Notification to licensing authority.

74.34.067 Investigations—Interviews—Ongoing case planning—Agreements with
tribes—Conclusion of investigation.

74.34.068 Investigation results—Report—Rules.

74.34.070 Cooperative agreements for services.

74.34.080 Injunctions.

74.34.090 Data collection system—Confidentiality.

74.34.095 Confidential information—Disclosure.

74.34.110 Protection of vulnerable adults—Petition for protective order.

74.34.115 Protection of vulnerable adults—Administrative office of the courts—Standard
petition—Order for protection—Standard notice—Court staff handbook.

74.34.120 Protection of vulnerable adults—Hearing.

74.34.130 Protection of vulnerable adults—Judicial relief.

74.34.135 Protection of vulnerable adults—Filings by others—Dismissal of petition or

order—Testimony or evidence—Additional evidentiary
hearings—Temporary order.

74.34.140 Protection of vulnerable adults—Execution of protective order.

74.34.145 Protection of vulnerable adults—Notice of criminal penalties for
violation—Enforcement under RCW 26.50.110.

74.34.150 Protection of vulnerable adults—Department may seek relief.

74.34.160 Protection of vulnerable adults—Proceedings are supplemental.

74.34.163 Application to modify or vacate order.

74.34.165 Rules.

74.34.170 Services of department discretionary—Funding.

74.34.180 Retaliation against whistleblowers and residents—Remedies—Rules.

74.34.200 Abandonment, abuse, financial exploitation, or neglect of a vulnerable
adult—Cause of action for damages—Legislative intent.

74.34.205 Abandonment, abuse, or neglect—Exceptions.

74.34.210 Order for protection or action for damages—Standing—Jurisdiction.

74.34.215 Financial exploitation of vulnerable adults.

74.34.220 Financial exploitation of vulnerable adults—Training—Reporting.

74.34.300 Vulnerable adult fatality reviews.
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74.34.305 Statement to vulnerable adults.
74.34.310 Service of process or filing fees prohibited—Certified copies.

74.34.320 Written protocol—Counties encouraged to develop for handling criminal cases
involving vulnerable adults—Vulnerable adult advocacy
teams—Confidentiality—Disclosure of information.

74.34.902 Construction—Chapter applicable to state registered domestic
partnerships—2009 c 521.

NOTES:

Domestic violence prevention, authority of department of social and health services to seek relief
on behalf of vulnerable adults: RCW 26.50.021.

Patients in nursing homes and hospitals, abuse: Chapter 70.124 RCW.

74.34.005
Findings.

The legislature finds and declares that:

(1) Some adults are vulnerable and may be subjected to abuse, neglect, financial
exploitation, or abandonment by a family member, care provider, or other person who has a
relationship with the vulnerable adult;

(2) A vulnerable adult may be home bound or otherwise unable to represent himself or
herself in court or to retain legal counsel in order to obtain the relief available under this chapter
or other protections offered through the courts;

(3) A vulnerable adult may lack the ability to perform or obtain those services necessary
to maintain his or her well-being because he or she lacks the capacity for consent;

(4) A vulnerable adult may have health problems that place him or her in a dependent
position;

(5) The department and appropriate agencies must be prepared to receive reports of
abandonment, abuse, financial exploitation, or neglect of vulnerable adults;

(6) The department must provide protective services in the least restrictive environment
appropriate and available to the vulnerable adult.

[1999 ¢ 176 § 2.]

NOTES:

Findings—Purpose—1999 c 176: "The legislature finds that the provisions for the
protection of vulnerable adults found in chapters 26.44, 70.124, and 74.34 RCW contain different
definitions for abandonment, abuse, exploitation, and neglect. The legislature finds that
combining the sections of these chapters that pertain to the protection of vulnerable adults would
better serve this state's population of vulnerable adults. The purpose of chapter 74.34 RCW is to
provide the department and law enforcement agencies with the authority to investigate
complaints of abandonment, abuse, financial exploitation, or neglect of vulnerable adults and to
provide protective services and legal remedies to protect these vulnerable adults." [ 1999 ¢ 176 §
1.]

Severability—1999 ¢ 176: "If any provision of this act or its application to any person

or circumstance is held invalid, the remainder of the act or the application of the provision to other
persons or circumstances is not affected.” [ 1999 c 176 § 36.]
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Conflict with federal requirements—1999 c 176: "If any part of this act is found to
be in conflict with federal requirements that are a prescribed condition to the allocation of federal
funds to the state, the conflicting part of this act is inoperative solely to the extent of the conflict
and with respect to the agencies directly affected, and this finding does not affect the operation of
the remainder of this act in its application to the agencies concerned. Rules adopted under this
act must meet federal requirements that are a necessary condition to the receipt of federal funds
by the state." [ 1999 ¢ 176 § 37.]

74.34.020
Definitions.

The definitions in this section apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Abandonment" means action or inaction by a person or entity with a duty of care for a
vulnerable adult that leaves the vulnerable person without the means or ability to obtain
necessary food, clothing, shelter, or health care.

(2) "Abuse" means the willful action or inaction that inflicts injury, unreasonable
confinement, intimidation, or punishment on a vulnerable adult. In instances of abuse of a
vulnerable adult who is unable to express or demonstrate physical harm, pain, or mental anguish,
the abuse is presumed to cause physical harm, pain, or mental anguish. Abuse includes sexual
abuse, mental abuse, physical abuse, and personal exploitation of a vulnerable adult, and
improper use of restraint against a vulnerable adult which have the following meanings:

(a) "Sexual abuse" means any form of nonconsensual sexual conduct, including but not
limited to unwanted or inappropriate touching, rape, sodomy, sexual coercion, sexually explicit
photographing, and sexual harassment. Sexual abuse also includes any sexual conduct between
a staff person, who is not also a resident or client, of a facility or a staff person of a program
authorized under chapter 71A.12 RCW, and a vulnerable adult living in that facility or receiving
service from a program authorized under chapter 71A.12 RCW, whether or not it is consensual.

(b) "Physical abuse" means the willful action of inflicting bodily injury or physical
mistreatment. Physical abuse includes, but is not limited to, striking with or without an object,
slapping, pinching, choking, kicking, shoving, or prodding.

(c) "Mental abuse" means a willful verbal or nonverbal action that threatens, humiliates,
harasses, coerces, intimidates, isolates, unreasonably confines, or punishes a vulnerable adult.
Mental abuse may include ridiculing, yelling, or swearing.

(d) "Personal exploitation" means an act of forcing, compelling, or exerting undue
influence over a vulnerable adult causing the vulnerable adult to act in a way that is inconsistent
with relevant past behavior, or causing the vulnerable adult to perform services for the benefit of
another.

(e) "Improper use of restraint” means the inappropriate use of chemical, physical, or
mechanical restraints for convenience or discipline or in a manner that: (i) Is inconsistent with
federal or state licensing or certification requirements for facilities, hospitals, or programs
authorized under chapter 71A.12 RCW; (ii) is not medically authorized; or (iii) otherwise
constitutes abuse under this section.

(3) "Chemical restraint" means the administration of any drug to manage a vulnerable
adult's behavior in a way that reduces the safety risk to the vulnerable adult or others, has the
temporary effect of restricting the vulnerable adult's freedom of movement, and is not standard
treatment for the vulnerable adult's medical or psychiatric condition.

(4) "Consent" means express written consent granted after the vulnerable adult or his or
her legal representative has been fully informed of the nature of the services to be offered and
that the receipt of services is voluntary.

(5) "Department" means the department of social and health services.

(6) "Facility" means a residence licensed or required to be licensed under chapter 18.20
RCW, assisted living facilities; chapter 18.51 RCW, nursing homes; chapter 70.128 RCW, adult
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family homes; chapter 72.36 RCW, soldiers' homes; or chapter 71A.20 RCW, residential
habilitation centers; or any other facility licensed or certified by the department or the department
of health.

(7) "Financial exploitation" means the illegal or improper use, control over, or withholding
of the property, income, resources, or trust funds of the vulnerable adult by any person or entity
for any person's or entity's profit or advantage other than for the vulnerable adult's profit or
advantage. "Financial exploitation" includes, but is not limited to:

(a) The use of deception, intimidation, or undue influence by a person or entity in a
position of trust and confidence with a vulnerable adult to obtain or use the property, income,
resources, or trust funds of the vulnerable adult for the benefit of a person or entity other than the
vulnerable adult;

(b) The breach of a fiduciary duty, including, but not limited to, the misuse of a power of
attorney, trust, or a guardianship appointment, that results in the unauthorized appropriation,
sale, or transfer of the property, income, resources, or trust funds of the vulnerable adult for the
benefit of a person or entity other than the vulnerable adult; or

(c) Obtaining or using a vulnerable adult's property, income, resources, or trust funds
without lawful authority, by a person or entity who knows or clearly should know that the
vulnerable adult lacks the capacity to consent to the release or use of his or her property, income,
resources, or trust funds.

(8) "Financial institution" has the same meaning as in RCW 30A.22.040 and 30A.22.041.
For purposes of this chapter only, "financial institution" also means a "broker-dealer" or
"investment adviser" as defined in RCW 21.20.005.

(9) "Hospital" means a facility licensed under chapter 70.41 or 71.12 RCW or a state
hospital defined in chapter 72.23 RCW and any employee, agent, officer, director, or independent
contractor thereof.

(10) "Incapacitated person" means a person who is at a significant risk of personal or
financial harm under RCW 11.88.010(1) (a), (b), (c), or (d).

(11) "Individual provider" means a person under contract with the department to provide
services in the home under chapter 74.09 or 74.39A RCW.

(12) "Interested person" means a person who demonstrates to the court's satisfaction that
the person is interested in the welfare of the vulnerable adult, that the person has a good faith
belief that the court's intervention is necessary, and that the vulnerable adult is unable, due to
incapacity, undue influence, or duress at the time the petition is filed, to protect his or her own
interests.

(13)(a) "Isolate" or "isolation" means to restrict a vulnerable adult's ability to communicate,
visit, interact, or otherwise associate with persons of his or her choosing. Isolation may be
evidenced by acts including but not limited to:

(i) Acts that prevent a vulnerable adult from sending, making, or receiving his or her
personal mail, electronic communications, or telephone calls; or

(ii) Acts that prevent or obstruct the vulnerable adult from meeting with others, such as
telling a prospective visitor or caller that a vulnerable adult is not present, or does not wish
contact, where the statement is contrary to the express wishes of the vulnerable adult.

(b) The term "isolate" or "isolation" may not be construed in a manner that prevents a
guardian or limited guardian from performing his or her fiduciary obligations under chapter 11.92
RCW or prevents a hospital or facility from providing treatment consistent with the standard of
care for delivery of health services.

(14) "Mandated reporter" is an employee of the department; law enforcement officer;
social worker; professional school personnel; individual provider; an employee of a facility; an
operator of a facility; an employee of a social service, welfare, mental health, adult day health,
adult day care, home health, home care, or hospice agency; county coroner or medical examiner;
Christian Science practitioner; or health care provider subject to chapter 18.130 RCW.

(15) "Mechanical restraint" means any device attached or adjacent to the vulnerable
adult's body that he or she cannot easily remove that restricts freedom of movement or normal
access to his or her body. "Mechanical restraint" does not include the use of devices, materials,
or equipment that are (a) medically authorized, as required, and (b) used in a manner that is
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consistent with federal or state licensing or certification requirements for facilities, hospitals, or
programs authorized under chapter 71A.12 RCW.

(16) "Neglect" means (a) a pattern of conduct or inaction by a person or entity with a duty
of care that fails to provide the goods and services that maintain physical or mental health of a
vulnerable adult, or that fails to avoid or prevent physical or mental harm or pain to a vulnerable
adult; or (b) an act or omission by a person or entity with a duty of care that demonstrates a
serious disregard of consequences of such a magnitude as to constitute a clear and present
danger to the vulnerable adult's health, welfare, or safety, including but not limited to conduct
prohibited under RCW 9A.42.100.

(17) "Permissive reporter" means any person, including, but not limited to, an employee of
a financial institution, attorney, or volunteer in a facility or program providing services for
vulnerable adults.

(18) "Physical restraint" means the application of physical force without the use of any
device, for the purpose of restraining the free movement of a vulnerable adult's body. "Physical
restraint" does not include (a) briefly holding without undue force a vulnerable adult in order to
calm or comfort him or her, or (b) holding a vulnerable adult's hand to safely escort him or her
from one area to another.

(19) "Protective services" means any services provided by the department to a vulnerable
adult with the consent of the vulnerable adult, or the legal representative of the vulnerable adult,
who has been abandoned, abused, financially exploited, neglected, or in a state of self-neglect.
These services may include, but are not limited to case management, social casework, home
care, placement, arranging for medical evaluations, psychological evaluations, day care, or
referral for legal assistance.

(20) "Self-neglect" means the failure of a vulnerable adult, not living in a facility, to provide
for himself or herself the goods and services necessary for the vulnerable adult's physical or
mental health, and the absence of which impairs or threatens the vulnerable adult's well-being.
This definition may include a vulnerable adult who is receiving services through home health,
hospice, or a home care agency, or an individual provider when the neglect is not a result of
inaction by that agency or individual provider.

(21) "Social worker" means:

(a) A social worker as defined in RCW 18.320.010(2); or

(b) Anyone engaged in a professional capacity during the regular course of employment
in encouraging or promoting the health, welfare, support, or education of vulnerable adults, or
providing social services to vulnerable adults, whether in an individual capacity or as an
employee or agent of any public or private organization or institution.

(22) "Vulnerable adult" includes a person:

(a) Sixty years of age or older who has the functional, mental, or physical inability to care
for himself or herself; or

(b) Found incapacitated under chapter 11.88 RCW; or

(c) Who has a developmental disability as defined under RCW 71A.10.020; or

(d) Admitted to any facility; or

(e) Receiving services from home health, hospice, or home care agencies licensed or
required to be licensed under chapter 70.127 RCW; or

(f) Receiving services from an individual provider; or

(9) Who self-directs his or her own care and receives services from a personal aide under
chapter 74.39 RCW.

(23) "Vulnerable adult advocacy team" means a team of three or more persons who
coordinate a multidisciplinary process, in compliance with chapter 266, Laws of 2017 and the
protocol governed by RCW 74.34.320, for preventing, identifying, investigating, prosecuting, and
providing services related to abuse, neglect, or financial exploitation of vulnerable adults.

[ 2018 ¢ 201 § 9016. Prior: 2017 ¢ 268 § 2; 2017 ¢ 266 § 12; 2015 c 268 § 1; 2013 ¢ 263 § 1;
2012 ¢ 10 § 62; prior: 2011 ¢ 170 § 1; 2011 ¢ 89 § 18; 2010 ¢ 133 § 2; 2007 ¢ 312 § 1; 2006 c
339 § 109; 2003 ¢ 230 § 1; 1999 ¢ 176 § 3; 1997 ¢ 392 § 523; 1995 1st sp.s. c 18 § 84; 1984 c
97§ 8]
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NOTES:

Findings—Intent—Effective date—2018 ¢ 201: See notes following RCW
41.05.018.

Finding—Intent—2017 c 266: See note following RCW 9A.42.020.

Application—2012 c 10: See note following RCW 18.20.010.

Effective date—2011 c 89: See note following RCW 18.320.005.

Findings—2011 ¢ 89: See RCW 18.320.005.

Intent—2006 ¢ 339: "It is the intent of the legislature to provide assistance for
jurisdictions enforcing illegal drug laws that have historically been underserved by federally
funded state narcotics task forces and are considered to be major transport areas of narcotics

traffickers." [ 2006 c 339 § 103.]

Part headings not law—2006 ¢ 339: "Part headings used in this act are no part of
the law." [ 2006 c 339 § 401.]

Effective date—2003 c 230: "This act is necessary for the immediate preservation of
the public peace, health, or safety, or support of the state government and its existing public
institutions, and takes effect immediately [May 12, 2003]." [ 2003 ¢ 230 § 3.]

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

Short title—Findings—Construction—Conflict with federal requirements—Part
headings and captions not law—1997 ¢ 392: See notes following RCW 74.39A.009.

Conflict with federal requirements—Severability—Effective date—1995 1st sp.s.
¢ 18: See notes following RCW 74.39A.030.

74.34.025
Limitation on recovery for protective services and benefits.

The cost of benefits and services provided to a vulnerable adult under this chapter with
state funds only does not constitute an obligation or lien and is not recoverable from the recipient
of the services or from the recipient's estate, whether by lien, adjustment, or any other means of
recovery.

[ 1999 c 176 § 4; 1997 ¢ 392 § 304.]
NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

Short title—Findings—Construction—Conflict with federal requirements—Part
headings and captions not law—1997 ¢ 392: See notes following RCW 74.39A.009.
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74.34.035
Reports—Mandated and permissive—Contents—Confidentiality.

(1) When there is reasonable cause to believe that abandonment, abuse, financial
exploitation, or neglect of a vulnerable adult has occurred, mandated reporters shall immediately
report to the department.

(2) When there is reason to suspect that sexual assault has occurred, mandated reporters
shall immediately report to the appropriate law enforcement agency and to the department.

(3) When there is reason to suspect that physical assault has occurred or there is
reasonable cause to believe that an act has caused fear of imminent harm:

(a) Mandated reporters shall immediately report to the department; and

(b) Mandated reporters shall immediately report to the appropriate law enforcement
agency, except as provided in subsection (4) of this section.

(4) A mandated reporter is not required to report to a law enforcement agency, unless
requested by the injured vulnerable adult or his or her legal representative or family member, an
incident of physical assault between vulnerable adults that causes minor bodily injury and does
not require more than basic first aid, unless:

(a) The injury appears on the back, face, head, neck, chest, breasts, groin, inner thigh,
buttock, genital, or anal area;

(b) There is a fracture;

(c) There is a pattern of physical assault between the same vulnerable adults or involving
the same vulnerable adults; or

(d) There is an attempt to choke a vulnerable adult.

(5) When there is reason to suspect that the death of a vulnerable adult was caused by
abuse, neglect, or abandonment by another person, mandated reporters shall, pursuant to RCW
68.50.020, report the death to the medical examiner or coroner having jurisdiction, as well as the
department and local law enforcement, in the most expeditious manner possible. A mandated
reporter is not relieved from the reporting requirement provisions of this subsection by the
existence of a previously signed death certificate. If abuse, neglect, or abandonment caused or
contributed to the death of a vulnerable adult, the death is a death caused by unnatural or
unlawful means, and the body shall be the jurisdiction of the coroner or medical examiner
pursuant to RCW 68.50.010.

(6) Permissive reporters may report to the department or a law enforcement agency when
there is reasonable cause to believe that a vulnerable adult is being or has been abandoned,
abused, financially exploited, or neglected.

(7) No facility, as defined by this chapter, agency licensed or required to be licensed
under chapter 70.127 RCW, or facility or agency under contract with the department to provide
care for vulnerable adults may develop policies or procedures that interfere with the reporting
requirements of this chapter.

(8) Each report, oral or written, must contain as much as possible of the following
information:

(a) The name and address of the person making the report;

(b) The name and address of the vulnerable adult and the name of the facility or agency
providing care for the vulnerable adult;

(c) The name and address of the legal guardian or alternate decision maker;

(d) The nature and extent of the abandonment, abuse, financial exploitation, neglect, or
self-neglect;

(e) Any history of previous abandonment, abuse, financial exploitation, neglect, or self-
neglect;

(f) The identity of the alleged perpetrator, if known; and

(g) Other information that may be helpful in establishing the extent of abandonment,
abuse, financial exploitation, neglect, or the cause of death of the deceased vulnerable adult.
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(9) Unless there is a judicial proceeding or the person consents, the identity of the person
making the report under this section is confidential.

(10) In conducting an investigation of abandonment, abuse, financial exploitation, self-
neglect, or neglect, the department or law enforcement, upon request, must have access to all
relevant records related to the vulnerable adult that are in the possession of mandated reporters
and their employees, unless otherwise prohibited by law. Records maintained under RCW
4.24.250, 18.20.390, 43.70.510, 70.41.200, 70.230.080, and 74.42.640 shall not be subject to the
requirements of this subsection. Providing access to records relevant to an investigation by the
department or law enforcement under this provision may not be deemed a violation of any
confidential communication privilege. Access to any records that would violate attorney-client
privilege shall not be provided without a court order unless otherwise required by court rule or
caselaw.

[ 2013 ¢ 263 § 2; 2010 ¢ 133 § 4; 2003 ¢ 230 § 2; 1999 c 176 § 5.]
NOTES:

Effective date—2003 ¢ 230: See note following RCW 74.34.020.

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

74.34.040
Reports—Contents—Identity confidential.

The reports made under *RCW 74.34.030 shall contain the following information if known:

(1) Identification of the vulnerable adult;

(2) The nature and extent of the suspected abuse, neglect, exploitation, or abandonment;

(3) Evidence of previous abuse, neglect, exploitation, or abandonment;

(4) The name and address of the person making the report; and

(5) Any other helpful information.

Unless there is a judicial proceeding or the person consents, the identity of the person
making the report is confidential.

[1986 c 187 § 2; 1984 ¢ 97 § 10.]
NOTES:

*Reviser's note: RCW 74.34.030 was repealed by 1999 c 176 § 35.

74.34.050
Immunity from liability.

(1) A person participating in good faith in making a report under this chapter or testifying
about alleged abuse, neglect, abandonment, financial exploitation, or self-neglect of a vulnerable

adult in a judicial or administrative proceeding under this chapter is immune from liability resulting
from the report or testimony. The making of permissive reports as allowed in this chapter does
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not create any duty to report and no civil liability shall attach for any failure to make a permissive
report as allowed under this chapter.

(2) Conduct conforming with the reporting and testifying provisions of this chapter shall
not be deemed a violation of any confidential communication privilege. Nothing in this chapter
shall be construed as superseding or abridging remedies provided in chapter 4.92 RCW.

[ 1999 c 176 § 6; 1997 ¢ 386 § 34; 1986 c 187 § 3; 1984 ¢ 97 § 11.]

NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

Application—Effective date—1997 ¢ 386: See notes following RCW 13.50.010.

74.34.053
Failure to report—False reports—Penalties.

(1) A person who is required to make a report under this chapter and who knowingly fails
to make the report is guilty of a gross misdemeanor.

(2) A person who intentionally, maliciously, or in bad faith makes a false report of alleged

abandonment, abuse, financial exploitation, or neglect of a vulnerable adult is guilty of a
misdemeanor.

[1999 ¢ 176 § 7.]
NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

74.34.063
Response to reports—Timing—Reports to law enforcement
agencies—Notification to licensing authority.

(1) The department shall initiate a response to a report, no later than twenty-four hours
after knowledge of the report, of suspected abandonment, abuse, financial exploitation, neglect,
or self-neglect of a vulnerable adult.

(2) When the initial report or investigation by the department indicates that the alleged
abandonment, abuse, financial exploitation, or neglect may be criminal, the department shall
make an immediate report to the appropriate law enforcement agency. The department and law
enforcement will coordinate in investigating reports made under this chapter. The department
may provide protective services and other remedies as specified in this chapter.

(3) The law enforcement agency or the department shall report the incident in writing to
the proper county prosecutor or city attorney for appropriate action whenever the investigation
reveals that a crime may have been committed.
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(4) The department and law enforcement may share information contained in reports and
findings of abandonment, abuse, financial exploitation, and neglect of vulnerable adults,
consistent with RCW 74.04.060, chapter 42.56 RCW, and other applicable confidentiality laws.

(5) Unless prohibited by federal law, the department of social and health services may
share with the department of children, youth, and families information contained in reports and
findings of abandonment, abuse, financial exploitation, and neglect of vulnerable adults.

(6) The department shall notify the proper licensing authority concerning any report
received under this chapter that alleges that a person who is professionally licensed, certified, or
registered under Title 18 RCW has abandoned, abused, financially exploited, or neglected a
vulnerable adult.

[ 2017 3rd sp.s. ¢ 6 § 818; 2005 ¢ 274 § 354; 1999 ¢ 176 § 8.]

NOTES:

Effective date—2017 3rd sp.s. ¢ 6 §§ 102, 104-115, 201-227, 301-337, 401-419,
501-513, 801-803, and 805-822: See note following RCW 43.216.025.

Conflict with federal requirements—2017 3rd sp.s. ¢ 6: See RCW 43.216.908.

Findings—Purpose—Severability—Conflict with federal requirements—1999 ¢
176: See notes following RCW 74.34.005.

74.34.067
Investigations—Interviews—Ongoing case planning—Agreements with
tribes—Conclusion of investigation.

(1) Where appropriate, an investigation by the department may include a private interview
with the vulnerable adult regarding the alleged abandonment, abuse, financial exploitation,
neglect, or self-neglect.

(2) In conducting the investigation, the department shall interview the complainant, unless
anonymous, and shall use its best efforts to interview the vulnerable adult or adults harmed, and,
consistent with the protection of the vulnerable adult shall interview facility staff, any available
independent sources of relevant information, including if appropriate the family members of the
vulnerable adult.

(3) The department may conduct ongoing case planning and consultation with: (a) Those
persons or agencies required to report under this chapter or submit a report under this chapter;
(b) consultants designated by the department; and (c) designated representatives of Washington
Indian tribes if client information exchanged is pertinent to cases under investigation or the
provision of protective services. Information considered privileged by statute and not directly
related to reports required by this chapter must not be divulged without a valid written waiver of
the privilege.

(4) The department shall prepare and keep on file a report of each investigation
conducted by the department for a period of time in accordance with policies established by the
department.

(5) If the department has reason to believe that the vulnerable adult has suffered from
abandonment, abuse, financial exploitation, neglect, or self-neglect, and lacks the ability or
capacity to consent, and needs the protection of a guardian, the department may bring a
guardianship action under chapter 11.88 RCW.

(6) For purposes consistent with this chapter, the department, the certified professional
guardian board, and the office of public guardianship may share information contained in reports
and investigations of the abuse, abandonment, neglect, self-neglect, and financial exploitation of
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vulnerable adults. This information may be used solely for (a) recruiting or appointing appropriate
guardians and (b) monitoring, or when appropriate, disciplining certified professional or public
guardians. Reports of abuse, abandonment, neglect, self-neglect, and financial exploitation are
confidential under RCW 74.34.095 and other laws, and secondary disclosure of information
shared under this section is prohibited.

(7) When the investigation is completed and the department determines that an incident
of abandonment, abuse, financial exploitation, neglect, or self-neglect has occurred, the
department shall inform the vulnerable adult of their right to refuse protective services, and
ensure that, if necessary, appropriate protective services are provided to the vulnerable adult,
with the consent of the vulnerable adult. The vulnerable adult has the right to withdraw or refuse
protective services.

(8) The department's adult protective services division may enter into agreements with
federally recognized tribes to investigate reports of abandonment, abuse, financial exploitation,
neglect, or self-neglect of vulnerable adults on property over which a federally recognized tribe
has exclusive jurisdiction. If the department has information that abandonment, abuse, financial
exploitation, or neglect is criminal or is placing a vulnerable adult on tribal property at potential
risk of personal or financial harm, the department may notify tribal law enforcement or another
tribal representative specified by the tribe. Upon receipt of the notification, the tribe may assume
jurisdiction of the matter. Neither the department nor its employees may participate in the
investigation after the tribe assumes jurisdiction. The department, its officers, and its employees
are not liable for any action or inaction of the tribe or for any harm to the alleged victim, the
person against whom the allegations were made, or other parties that occurs after the tribe
assumes jurisdiction. Nothing in this section limits the department's jurisdiction and authority over
facilities or entities that the department licenses or certifies under federal or state law.

(9) The department may photograph a vulnerable adult or their environment for the
purpose of providing documentary evidence of the physical condition of the vulnerable adult or
his or her environment. When photographing the vulnerable adult, the department shall obtain
permission from the vulnerable adult or his or her legal representative unless immediate
photographing is necessary to preserve evidence. However, if the legal representative is alleged
to have abused, neglected, abandoned, or exploited the vulnerable adult, consent from the legal
representative is not necessary. No such consent is necessary when photographing the physical
environment.

(10) When the investigation is complete and the department determines that the incident
of abandonment, abuse, financial exploitation, or neglect has occurred, the department shall
inform the facility in which the incident occurred, consistent with confidentiality requirements
concerning the vulnerable adult, witnesses, and complainants.

[2013 ¢ 263 § 3; 2011 ¢ 170 § 2; 2007 ¢ 312 § 2; 1999 ¢ 176 § 9.]

NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

74.34.068
Investigation results—Report—Rules.

(1) After the investigation is complete, the department may provide a written report of the
outcome of the investigation to an agency or program described in this subsection when the
department determines from its investigation that an incident of abuse, abandonment, financial
exploitation, or neglect occurred. Agencies or programs that may be provided this report are
home health, hospice, or home care agencies, or after January 1, 2002, any in-home services
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agency licensed under chapter 70.127 RCW, a program authorized under chapter 71A.12 RCW,
an adult day care or day health program, behavioral health organizations authorized under
chapter 71.24 RCW, or other agencies. The report may contain the name of the vulnerable adult
and the alleged perpetrator. The report shall not disclose the identity of the person who made the
report or any witness without the written permission of the reporter or witness. The department
shall notify the alleged perpetrator regarding the outcome of the investigation. The name of the
vulnerable adult must not be disclosed during this notification.

(2) The department may also refer a report or outcome of an investigation to appropriate
state or local governmental authorities responsible for licensing or certification of the agencies or
programs listed in subsection (1) of this section.

(3) The department shall adopt rules necessary to implement this section.

[ 2014 ¢ 225 § 103; 2001 ¢ 233 § 2.]

NOTES:

Effective date—2014 ¢ 225: See note following RCW 71.24.016.

Finding—2001 ¢ 233: "The legislature recognizes that vulnerable adults, while living
in their own homes, may be abused, neglected, financially exploited, or abandoned by individuals
entrusted to provide care for them. The individuals who abuse, neglect, financially exploit, or
abandon vulnerable adults may be employed by, under contract with, or volunteering for an
agency or program providing care for vulnerable adults. The legislature has given the department
of social and health services the responsibility to investigate complaints of abandonment, abuse,
financial exploitation, or neglect of vulnerable adults and to provide protective services and other
legal remedies to protect these vulnerable adults. The legislature finds that in order to continue to
protect vulnerable adults, the department of social and health services be given the authority to
release report information and to release the results of an investigation to the agency or program
with which the individual investigated is employed, contracted, or engaged as a volunteer." [ 2001
c2338§1.]

74.34.070
Cooperative agreements for services.

The department may develop cooperative agreements with community-based agencies
providing services for vulnerable adults. The agreements shall cover: (1) The appropriate roles
and responsibilities of the department and community-based agencies in identifying and
responding to reports of alleged abuse; (2) the provision of case-management services; (3)
standardized data collection procedures; and (4) related coordination activities.

[ 1999 c 176 § 10; 1997 ¢ 386 § 35; 1995 1st sp.s. ¢ 18 § 87; 1984 ¢ 97 § 13.]
NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

Conflict with federal requirements—Severability—Effective date—1995 1st sp.s.
¢ 18: See notes following RCW 74.39A.030.
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74.34.080
Injunctions.

If access is denied to an employee of the department seeking to investigate an allegation
of abandonment, abuse, financial exploitation, or neglect of a vulnerable adult by an individual,
the department may seek an injunction to prevent interference with the investigation. The court
shall issue the injunction if the department shows that:

(1) There is reasonable cause to believe that the person is a vulnerable adult and is or
has been abandoned, abused, financially exploited, or neglected; and

(2) The employee of the department seeking to investigate the report has been denied
access.

[1999 ¢ 176 § 11; 1984 ¢ 97 § 14.]
NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

74.34.090
Data collection system—Confidentiality.

The department shall maintain a system for statistical data collection, accessible for bona
fide research only as the department by rule prescribes. The identity of any person is strictly
confidential.

[1984 ¢ 97 § 15.]

74.34.095
Confidential information—Disclosure.

(1) The following information is confidential and not subject to disclosure, except as
provided in this section:

(a) A report of abandonment, abuse, financial exploitation, or neglect made under this
chapter;

(b) The identity of the person making the report; and

(c) All files, reports, records, communications, and working papers used or developed in
the investigation or provision of protective services.

(2) Information considered confidential may be disclosed only for a purpose consistent
with this chapter or as authorized by chapter 18.20, 18.51, or 74.39A RCW, or as authorized by
the long-term care ombuds programs under federal law or state law, chapter 43.190 RCW.

(3) A court or presiding officer in an administrative proceeding may order disclosure of
confidential information only if the court, or presiding officer in an administrative proceeding,
determines that disclosure is essential to the administration of justice and will not endanger the
life or safety of the vulnerable adult or individual who made the report. The court or presiding
officer in an administrative hearing may place restrictions on such disclosure as the court or
presiding officer deems proper.
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[2013 c 23 § 218; 2000 ¢ 87 § 4; 1999 ¢ 176 § 17.]

NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

74.34.110
Protection of vulnerable adults—Petition for protective order.

An action known as a petition for an order for protection of a vulnerable adult in cases of
abandonment, abuse, financial exploitation, or neglect is created.

(1) A vulnerable adult, or interested person on behalf of the vulnerable adult, may seek
relief from abandonment, abuse, financial exploitation, or neglect, or the threat thereof, by filing a
petition for an order for protection in superior court.

(2) A petition shall allege that the petitioner, or person on whose behalf the petition is
brought, is a vulnerable adult and that the petitioner, or person on whose behalf the petition is
brought, has been abandoned, abused, financially exploited, or neglected, or is threatened with
abandonment, abuse, financial exploitation, or neglect by respondent.

(3) A petition shall be accompanied by affidavit made under oath, or a declaration signed
under penalty of perjury, stating the specific facts and circumstances which demonstrate the
need for the relief sought. If the petition is filed by an interested person, the affidavit or
declaration must also include a statement of why the petitioner qualifies as an interested person.

(4) A petition for an order may be made whether or not there is a pending lawsuit,
complaint, petition, or other action pending that relates to the issues presented in the petition for
an order for protection.

(5) Within ninety days of receipt of the master copy from the administrative office of the
courts, all court clerk's offices shall make available the standardized forms and instructions
required by RCW 74.34.115.

(6) Any assistance or information provided by any person, including, but not limited to,
court clerks, employees of the department, and other court facilitators, to another to complete the
forms provided by the court in subsection (5) of this section does not constitute the practice of
law.

(7) A petitioner is not required to post bond to obtain relief in any proceeding under this
section.

(8) An action under this section shall be filed in the county where the vulnerable adult
resides; except that if the vulnerable adult has left or been removed from the residence as a
result of abandonment, abuse, financial exploitation, or neglect, or in order to avoid
abandonment, abuse, financial exploitation, or neglect, the petitioner may bring an action in the
county of either the vulnerable adult's previous or new residence.

(9) No filing fee may be charged to the petitioner for proceedings under this section.
Standard forms and written instructions shall be provided free of charge.

[2007 ¢ 312 § 3; 1999 ¢ 176 § 12; 1986 ¢ 187 § 5.]
NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.
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74.34.115
Protection of vulnerable adults—Administrative office of the

courts—Standard petition—Order for protection—Standard notice—Court
staff handbook.

(1) The administrative office of the courts shall develop and prepare standard petition,
temporary order for protection, and permanent order for protection forms, a standard notice form
to provide notice to the vulnerable adult if the vulnerable adult is not the petitioner, instructions,
and a court staff handbook on the protection order process. The standard petition and order for
protection forms must be used after October 1, 2007, for all petitions filed and orders issued
under this chapter. The administrative office of the courts, in preparing the instructions, forms,
notice, and handbook, may consult with attorneys from the elder law section of the Washington
state bar association, judges, the department, the Washington protection and advocacy system,
and law enforcement personnel.

(a) The instructions shall be designed to assist petitioners in completing the petition, and
shall include a sample of the standard petition and order for protection forms.

(b) The order for protection form shall include, in a conspicuous location, notice of criminal
penalties resulting from violation of the order.

(c) The standard notice form shall be designed to explain to the vulnerable adult in clear,
plain language the purpose and nature of the petition and that the vulnerable adult has the right
to participate in the hearing and to either support or object to the petition.

(2) The administrative office of the courts shall distribute a master copy of the standard
forms, instructions, and court staff handbook to all court clerks and shall distribute a master copy
of the standard forms to all superior, district, and municipal courts.

(3) The administrative office of the courts shall determine the significant non-English-
speaking or limited-English-speaking populations in the state. The administrator shall then
arrange for translation of the instructions required by this section, which shall contain a sample of
the standard forms, into the languages spoken by those significant non-English-speaking
populations, and shall distribute a master copy of the translated instructions to all court clerks by
December 31, 2007.

(4) The administrative office of the courts shall update the instructions, standard forms,
and court staff handbook when changes in the law make an update necessary. The updates may
be made in consultation with the persons and entities specified in subsection (1) of this section.

(5) For purposes of this section, "court clerks" means court administrators in courts of
limited jurisdiction and elected court clerks.

[ 2007 ¢ 312 § 4.]

74.34.120
Protection of vulnerable adults—Hearing.

(1) The court shall order a hearing on a petition under RCW 74.34.110 not later than
fourteen days from the date of filing the petition.

(2) Personal service shall be made upon the respondent not less than six court days
before the hearing. When good faith attempts to personally serve the respondent have been
unsuccessful, the court shall permit service by mail or by publication.

(3) When a petition under RCW 74.34.110 is filed by someone other than the vulnerable
adult, notice of the petition and hearing must be personally served upon the vulnerable adult not
less than six court days before the hearing. In addition to copies of all pleadings filed by the
petitioner, the petitioner shall provide a written notice to the vulnerable adult using the standard
notice form developed under RCW 74.34.115. When good faith attempts to personally serve the
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vulnerable adult have been unsuccessful, the court shall permit service by mail, or by publication
if the court determines that personal service and service by mail cannot be obtained.

(4) If timely service under subsections (2) and (3) of this section cannot be made, the
court shall continue the hearing date until the substitute service approved by the court has been
satisfied.

(5)(a) A petitioner may move for temporary relief under chapter 7.40 RCW. The court may
continue any temporary order for protection granted under chapter 7.40 RCW until the hearing on
a petition under RCW 74.34.110 is held.

(b) Written notice of the request for temporary relief must be provided to the respondent,
and to the vulnerable adult if someone other than the vulnerable adult filed the petition. A
temporary protection order may be granted without written notice to the respondent and
vulnerable adult if it clearly appears from specific facts shown by affidavit or declaration that
immediate and irreparable injury, loss, or damage would result to the vulnerable adult before the
respondent and vulnerable adult can be served and heard, or that show the respondent and
vulnerable adult cannot be served with notice, the efforts made to serve them, and the reasons
why prior notice should not be required.

[ 2007 c 312 § 5; 1986 c 187 § 6.]

74.34.130
Protection of vulnerable adults—Judicial relief.

The court may order relief as it deems necessary for the protection of the vulnerable
adult, including, but not limited to the following:

(1) Restraining respondent from committing acts of abandonment, abuse, neglect, or
financial exploitation against the vulnerable adult;

(2) Excluding the respondent from the vulnerable adult's residence for a specified period
or until further order of the court;

(3) Prohibiting contact with the vulnerable adult by respondent for a specified period or
until further order of the court;

(4) Prohibiting the respondent from knowingly coming within, or knowingly remaining
within, a specified distance from a specified location;

(5) Requiring an accounting by respondent of the disposition of the vulnerable adult's
income or other resources;

(6) Restraining the transfer of the respondent's and/or vulnerable adult's property for a
specified period not exceeding ninety days; and

(7) Requiring the respondent to pay a filing fee and court costs, including service fees,
and to reimburse the petitioner for costs incurred in bringing the action, including a reasonable
attorney's fee.

Any relief granted by an order for protection, other than a judgment for costs, shall be for
a fixed period not to exceed five years. The clerk of the court shall enter any order for protection
issued under this section into the judicial information system.

[ 2007 ¢ 312 § 6. Prior: 2000 ¢ 119 § 27; 2000 c 51 § 2; 1999 ¢ 176 § 13; 1986 ¢ 187 § 7.]

NOTES:

Application—2000 c 119: See note following RCW 26.50.021.

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.
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74.34.135

Protection of vulnerable adults—Filings by others—Dismissal of petition or
order—Testimony or evidence—Additional evidentiary hearings—Temporary
order.

(1) When a petition for protection under RCW 74.34.110 is filed by someone other than
the vulnerable adult or the vulnerable adult's full guardian over either the person or the estate, or
both, and the vulnerable adult for whom protection is sought advises the court at the hearing that
he or she does not want all or part of the protection sought in the petition, then the court may
dismiss the petition or the provisions that the vulnerable adult objects to and any protection order
issued under RCW 74.34.120 or 74.34.130, or the court may take additional testimony or
evidence, or order additional evidentiary hearings to determine whether the vulnerable adult is
unable, due to incapacity, undue influence, or duress, to protect his or her person or estate in
connection with the issues raised in the petition or order. If an additional evidentiary hearing is
ordered and the court determines that there is reason to believe that there is a genuine issue
about whether the vulnerable adult is unable to protect his or her person or estate in connection
with the issues raised in the petition or order, the court may issue a temporary order for
protection of the vulnerable adult pending a decision after the evidentiary hearing.

(2) An evidentiary hearing on the issue of whether the vulnerable adult is unable, due to
incapacity, undue influence, or duress, to protect his or her person or estate in connection with
the issues raised in the petition or order, shall be held within fourteen days of entry of the
temporary order for protection under subsection (1) of this section. If the court did not enter a
temporary order for protection, the evidentiary hearing shall be held within fourteen days of the
prior hearing on the petition. Notice of the time and place of the evidentiary hearing shall be
personally served upon the vulnerable adult and the respondent not less than six court days
before the hearing. When good faith attempts to personally serve the vulnerable adult and the
respondent have been unsuccessful, the court shall permit service by mail, or by publication if the
court determines that personal service and service by mail cannot be obtained. If timely service
cannot be made, the court may set a new hearing date. A hearing under this subsection is not
necessary if the vulnerable adult has been determined to be fully incapacitated over either the
person or the estate, or both, under the guardianship laws, chapter 11.88 RCW. If a hearing is
scheduled under this subsection, the protection order shall remain in effect pending the court's
decision at the subsequent hearing.

(3) At the hearing scheduled by the court, the court shall give the vulnerable adult, the
respondent, the petitioner, and in the court's discretion other interested persons, the opportunity
to testify and submit relevant evidence.

(4) If the court determines that the vulnerable adult is capable of protecting his or her
person or estate in connection with the issues raised in the petition, and the individual continues
to object to the protection order, the court shall dismiss the order or may modify the order if
agreed to by the vulnerable adult. If the court determines that the vulnerable adult is not capable
of protecting his or her person or estate in connection with the issues raised in the petition or
order, and that the individual continues to need protection, the court shall order relief consistent
with RCW 74.34.130 as it deems necessary for the protection of the vulnerable adult. In the entry
of any order that is inconsistent with the expressed wishes of the vulnerable adult, the court's
order shall be governed by the legislative findings contained in RCW 74.34.005.

[2007 ¢ 312 § 9.]

74.34.140
Protection of vulnerable adults—Execution of protective order.
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When an order for protection under RCW 74.34.130 is issued upon request of the
petitioner, the court may order a peace officer to assist in the execution of the order of protection.
A public agency may not charge a fee for service of process to petitioners seeking relief under
this chapter. Petitioners must be provided the necessary number of certified copies at no cost.

[2012 c 156 § 2; 1986 ¢ 187 § 8.]

74.34.145
Protection of vulnerable adults—Notice of criminal penalties for
violation—Enforcement under RCW 26.50.110.

(1) An order for protection of a vulnerable adult issued under this chapter which restrains
the respondent or another person from committing acts of abuse, prohibits contact with the
vulnerable adult, excludes the person from any specified location, or prohibits the person from
coming within a specified distance from a location, shall prominently bear on the front page of the
order the legend: VIOLATION OF THIS ORDER WITH ACTUAL NOTICE OF ITS TERMS IS A
CRIMINAL OFFENSE UNDER CHAPTER 26.50 RCW AND WILL SUBJECT A VIOLATOR TO
ARREST.

(2) Whenever an order for protection of a vulnerable adult is issued under this chapter,
and the respondent or person to be restrained knows of the order, a violation of a provision
restraining the person from committing acts of abuse, prohibiting contact with the vulnerable
adult, excluding the person from any specified location, or prohibiting the person from coming
within a specified distance of a location, shall be punishable under RCW 26.50.110, regardless of
whether the person is a family or household member as defined in RCW 26.50.010.

[ 2007 ¢ 312 § 7; 2000 c 119 § 2.]
NOTES:

Application—2000 c 119: See note following RCW 26.50.021.

74.34.150
Protection of vulnerable adults—Department may seek relief.

The department of social and health services, in its discretion, may seek relief under
RCW 74.34.110 through 74.34.140 on behalf of and with the consent of any vulnerable adult.
When the department has reason to believe a vulnerable adult lacks the ability or capacity to
consent, the department, in its discretion, may seek relief under RCW 74.34.110 through
74.34.140 on behalf of the vulnerable adult. Neither the department of social and health services
nor the state of Washington shall be liable for seeking or failing to seek relief on behalf of any
persons under this section.

[ 2007 ¢ 312 § 8; 1986 c 187 § 9.]

74.34.160
Protection of vulnerable adults—Proceedings are supplemental.
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Any proceeding under RCW 74.34.110 through 74.34.150 is in addition to any other civil
or criminal remedies.

[1986 c 187 § 11.]

74.34.163
Application to modify or vacate order.

Any vulnerable adult who has not been adjudicated fully incapacitated under chapter
11.88 RCW, or the vulnerable adult's guardian, at any time subsequent to entry of a permanent
protection order under this chapter, may apply to the court for an order to modify or vacate the
order. In a hearing on an application to dismiss or modify the protection order, the court shall
grant such relief consistent with RCW 74.34.110 as it deems necessary for the protection of the
vulnerable adult, including dismissal or modification of the protection order.

[ 2007 ¢ 312 § 10.]

74.34.165
Rules.

The department may adopt rules relating to the reporting, investigation, and provision of
protective services in in-home settings, consistent with the objectives of this chapter.

[1999 c 176 § 18.]

NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 ¢
176: See notes following RCW 74.34.005.

74.34.170
Services of department discretionary—Funding.

The provision of services under RCW * 74.34.030, 74.34.040, 74.34.050, and **
74.34.100 through 74.34.160 are discretionary and the department shall not be required to
expend additional funds beyond those appropriated.

[1986 c 187 § 10.]
NOTES:

Reviser's note: *(1) RCW 74.34.030 was repealed by 1999 ¢ 176 § 35.
**(2) RCW 74.34.100 was recodified as RCW 74.34.015 pursuant to 1995 1st sp.s. ¢
18 § 89, effective July 1, 1995. RCW 74.34.015 was subsequently repealed by 1999 ¢ 176 § 35.
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74.34.180
Retaliation against whistleblowers and residents—Remedies—Rules.

(1) An employee or contractor who is a whistleblower and who as a result of being a
whistleblower has been subjected to workplace reprisal or retaliatory action, has the remedies
provided under chapter 49.60 RCW. RCW 4.24.500 through 4.24.520, providing certain
protection to persons who communicate to government agencies, apply to complaints made
under this section. The identity of a whistleblower who complains, in good faith, to the department
or the department of health about suspected abandonment, abuse, financial exploitation, or
neglect by any person in a facility, licensed or required to be licensed, or care provided in a
facility or in a home setting, by any person associated with a hospice, home care, or home health
agency licensed under chapter 70.127 RCW or other in-home provider, may remain confidential if
requested. The identity of the whistleblower shall subsequently remain confidential unless the
department determines that the complaint was not made in good faith.

(2)(a) An attempt to expel a resident from a facility, or any type of discriminatory treatment
of a resident who is a consumer of hospice, home health, home care services, or other in-home
services by whom, or upon whose behalf, a complaint substantiated by the department or the
department of health has been submitted to the department or the department of health or any
proceeding instituted under or related to this chapter within one year of the filing of the complaint
or the institution of the action, raises a rebuttable presumption that the action was in retaliation for
the filing of the complaint.

(b) The presumption is rebutted by credible evidence establishing the alleged retaliatory
action was initiated prior to the complaint.

(c) The presumption is rebutted by a review conducted by the department that shows that
the resident or consumer's needs cannot be met by the reasonable accommodations of the
facility due to the increased needs of the resident.

(3) For the purposes of this section:

(a) "Whistleblower" means a resident or a person with a mandatory duty to report under
this chapter, or any person licensed under Title 18 RCW, who in good faith reports alleged
abandonment, abuse, financial exploitation, or neglect to the department, or the department of
health, or to a law enforcement agency;

(b) "Workplace reprisal or retaliatory action" means, but is not limited to: Denial of
adequate staff to perform duties; frequent staff changes; frequent and undesirable office
changes; refusal to assign meaningful work; unwarranted and unsubstantiated report of
misconduct under Title 18 RCW; letters of reprimand or unsatisfactory performance evaluations;
demotion; denial of employment; or a supervisor or superior encouraging coworkers to behave in
a hostile manner toward the whistleblower. The protections provided to whistleblowers under this
chapter shall not prevent a facility or an agency licensed under chapter 70.127 RCW from: (i)
Terminating, suspending, or disciplining a whistleblower for other lawful purposes; or (ii) for
facilities licensed under chapter 70.128 RCW, reducing the hours of employment or terminating
employment as a result of the demonstrated inability to meet payroll requirements. The
department shall determine if the facility cannot meet payroll in cases in which a whistleblower
has been terminated or had hours of employment reduced because of the inability of a facility to
meet payroll; and

(c) "Reasonable accommodation” by a facility to the needs of a prospective or current
resident has the meaning given to this term under the federal Americans with disabilities act of
1990, 42 U.S.C. Sec. 12101 et seq. and other applicable federal or state antidiscrimination laws
and regulations.

(4) This section does not prohibit a facility or an agency licensed under chapter 70.127
RCW from exercising its authority to terminate, suspend, or discipline any employee who
engages in workplace reprisal or retaliatory action against a whistleblower.

(5) The department shall adopt rules to implement procedures for filing, investigation, and
resolution of whistleblower complaints that are integrated with complaint procedures under this
chapter.

(6)(a) Any vulnerable adult who relies upon and is being provided spiritual treatment in
lieu of medical treatment in accordance with the tenets and practices of a well-recognized
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religious denomination may not for that reason alone be considered abandoned, abused, or
neglected.

(b) Any vulnerable adult may not be considered abandoned, abused, or neglected under
this chapter by any health care provider, facility, facility employee, agency, agency employee, or
individual provider who participates in good faith in the withholding or withdrawing of life-
sustaining treatment from a vulnerable adult under chapter 70.122 RCW, or who acts in
accordance with chapter 7.70 RCW or other state laws to withhold or withdraw treatment, goods,
or services.

(7) The department, and the department of health for facilities, agencies, or individuals it
regulates, shall adopt rules designed to discourage whistleblower complaints made in bad faith or
for retaliatory purposes.

[ 1999 ¢ 176 § 14; 1997 ¢ 392 § 202.]

NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 ¢
176: See notes following RCW 74.34.005.

Short title—Findings—Construction—Conflict with federal requirements—Part
headings and captions not law—1997 ¢ 392: See notes following RCW 74.39A.009.

74.34.200
Abandonment, abuse, financial exploitation, or neglect of a vulnerable
adult—Cause of action for damages—Legislative intent.

(1) In addition to other remedies available under the law, a vulnerable adult who has been
subjected to abandonment, abuse, financial exploitation, or neglect either while residing in a
facility or in the case of a person residing at home who receives care from a home health,
hospice, or home care agency, or an individual provider, shall have a cause of action for
damages on account of his or her injuries, pain and suffering, and loss of property sustained
thereby. This action shall be available where the defendant is or was a corporation, trust,
unincorporated association, partnership, administrator, employee, agent, officer, partner, or
director of a facility, or of a home health, hospice, or home care agency licensed or required to be
licensed under chapter 70.127 RCW, as now or subsequently designated, or an individual
provider.

(2) It is the intent of the legislature, however, that where there is a dispute about the care
or treatment of a vulnerable adult, the parties should use the least formal means available to try
to resolve the dispute. Where feasible, parties are encouraged but not mandated to employ direct
discussion with the health care provider, use of the long-term care ombuds or other
intermediaries, and, when necessary, recourse through licensing or other regulatory authorities.

(3) In an action brought under this section, a prevailing plaintiff shall be awarded his or
her actual damages, together with the costs of the suit, including a reasonable attorneys' fee. The
term "costs" includes, but is not limited to, the reasonable fees for a guardian, guardian ad litem,
and experts, if any, that may be necessary to the litigation of a claim brought under this section.

[2013 ¢ 23 § 219; 1999 ¢ 176 § 15; 1995 1st sp.s. ¢ 18 § 85.]

NOTES:
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Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

Conflict with federal requirements—Severability—Effective date—1995 1st sp.s.
¢ 18: See notes following RCW 74.39A.030.

74.34.205
Abandonment, abuse, or neglect—Exceptions.

(1) Any vulnerable adult who relies upon and is being provided spiritual treatment in lieu
of medical treatment in accordance with the tenets and practices of a well-recognized religious
denomination may not for that reason alone be considered abandoned, abused, or neglected.

(2) Any vulnerable adult may not be considered abandoned, abused, or neglected under
this chapter by any health care provider, facility, facility employee, agency, agency employee, or
individual provider who participates in good faith in the withholding or withdrawing of life-
sustaining treatment from a vulnerable adult under chapter 70.122 RCW, or who acts in
accordance with chapter 7.70 RCW or other state laws to withhold or withdraw treatment, goods,
or services.

[1999 c 176 § 16.]
NOTES:

Findings—Purpose—Severability—Conflict with federal requirements—1999 c
176: See notes following RCW 74.34.005.

74.34.210
Order for protection or action for damages—Standing—Jurisdiction.

A petition for an order for protection may be brought by the vulnerable adult, the
vulnerable adult's guardian or legal fiduciary, the department, or any interested person as defined
in RCW 74.34.020. An action for damages under this chapter may be brought by the vulnerable
adult, or where necessary, by his or her family members and/or guardian or legal fiduciary. The
death of the vulnerable adult shall not deprive the court of jurisdiction over a petition or claim
brought under this chapter. Upon petition, after the death of the vulnerable adult, the right to
initiate or maintain the action shall be transferred to the executor or administrator of the
deceased, for recovery of all damages for the benefit of the deceased person's beneficiaries set
forth in chapter 4.20 RCW or if there are no beneficiaries, then for recovery of all economic
losses sustained by the deceased person's estate.

[2007 c 312 § 11; 1995 1st sp.s. c 18 § 86.]
NOTES:

Conflict with federal requirements—Severability—Effective date—1995 1st sp.s.
¢ 18: See notes following RCW 74.39A.030.
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74.34.215
Financial exploitation of vulnerable adults.

(1) Pending an investigation by the financial institution, the department, or law
enforcement, if a financial institution reasonably believes that financial exploitation of a vulnerable
adult may have occurred, may have been attempted, or is being attempted, the financial
institution may, but is not required to, refuse a transaction requiring disbursal of funds contained
in the account:

(a) Of the vulnerable adult;

(b) On which the vulnerable adult is a beneficiary, including a trust or guardianship
account; or

(c) Of a person suspected of perpetrating financial exploitation of a vulnerable adult.

(2) A financial institution may also refuse to disburse funds under this section if the
department, law enforcement, or the prosecuting attorney's office provides information to the
financial institution demonstrating that it is reasonable to believe that financial exploitation of a
vulnerable adult may have occurred, may have been attempted, or is being attempted.

(3) A financial institution is not required to refuse to disburse funds when provided with
information alleging that financial exploitation may have occurred, may have been attempted, or
is being attempted, but may use its discretion to determine whether or not to refuse to disburse
funds based on the information available to the financial institution.

(4) A financial institution that refuses to disburse funds based on a reasonable belief that
financial exploitation of a vulnerable adult may have occurred, may have been attempted, or is
being attempted shall:

(a) Make a reasonable effort to notify all parties authorized to transact business on the
account orally or in writing; and

(b) Report the incident to the adult protective services division of the department and local
law enforcement.

(5) Any refusal to disburse funds as authorized by this section based on the reasonable
belief of a financial institution that financial exploitation of a vulnerable adult may have occurred,
may have been attempted, or is being attempted will expire upon the sooner of:

(a) Ten business days after the date on which the financial institution first refused to
disburse the funds if the transaction involved the sale of a security or offer to sell a security, as
defined in RCW 21.20.005, unless sooner terminated by an order of a court of competent
jurisdiction;

(b) Five business days after the date on which the financial institution first refused to
disburse the funds if the transaction did not involve the sale of a security or offer to sell a security,
as defined in RCW 21.20.005, unless sooner terminated by an order of a court of competent
jurisdiction; or

(c) The time when the financial institution is satisfied that the disbursement will not result
in financial exploitation of a vulnerable adult.

(6) A court of competent jurisdiction may enter an order extending the refusal by the
financial institution to disburse funds based on a reasonable belief that financial exploitation of a
vulnerable adult may have occurred, may have been attempted, or is being attempted. A court of
competent jurisdiction may also order other protective relief as authorized by RCW 7.40.010 and
74.34.130.

(7) A financial institution or an employee of a financial institution is immune from criminal,
civil, and administrative liability for refusing to disburse funds or disbursing funds under this
section and for actions taken in furtherance of that determination if the determination of whether
or not to disburse funds was made in good faith.

[2010 ¢ 133 § 3.]
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74.34.220
Financial exploitation of vulnerable adults—Training—Reporting.

(1) A financial institution shall provide training concerning the financial exploitation of
vulnerable adults to the employees specified in subsection (2) of this section within one year of
June 10, 2010, and shall thereafter provide such training to the new employees specified in
subsection (2) of this section within the first three months of their employment.

(2) A financial institution that is a broker-dealer or investment adviser as defined in RCW
21.20.005 shall provide training concerning the financial exploitation of vulnerable adults to
employees who are required to be registered in the state of Washington as salespersons or
investment adviser representatives under RCW 21.20.040 and who have contact with customers
and access to account information on a regular basis and as part of their job. All other financial
institutions shall provide training concerning the financial exploitation of vulnerable adults to
employees who have contact with customers and access to account information on a regular
basis and as part of their job.

(3) The training must include recognition of indicators of financial exploitation of a
vulnerable adult, the manner in which employees may report suspected financial exploitation to
the department and law enforcement as permissive reporters, and steps employees may take to
prevent suspected financial exploitation of a vulnerable adult as authorized by law or agreements
between the financial institution and customers of the financial institution. The office of the
attorney general and the department shall develop a standardized training that financial
institutions may offer, or the financial institution may develop its own training.

(4) A financial institution may provide access to or copies of records that are relevant to
suspected financial exploitation or attempted financial exploitation of a vulnerable adult to the
department, law enforcement, or the prosecuting attorney's office, either as part of a referral to
the department, law enforcement, or the prosecuting attorney's office, or upon request of the
department, law enforcement, or the prosecuting attorney's office pursuant to an investigation.
The records may include historical records as well as records relating to the most recent
transaction or transactions that may comprise financial exploitation.

(5) A financial institution or employee of a financial institution participating in good faith in
making a report or providing documentation or access to information to the department, law
enforcement, or the prosecuting attorney's office under this chapter shall be immune from
criminal, civil, or administrative liability.

[2010 ¢ 133 § 5.]

74.34.300
Vulnerable adult fatality reviews.

(1) The department shall conduct a vulnerable adult fatality review in the event of a death
of a vulnerable adult when the department has reason to believe that the death of the vulnerable
adult may be related to the abuse, abandonment, exploitation, or neglect of the vulnerable adult,
or may be related to the vulnerable adult's self-neglect, and the vulnerable adult was:

(a) Receiving home and community-based services in his or her own home or licensed or
certified settings, described under chapters 74.39, 74.39A, 18.20, 70.128, and 71A.12 RCW,
within sixty days preceding his or her death; or

(b) Living in his or her own home or licensed or certified settings described under
chapters 74.39, 74.39A, 18.20, 70.128, and 71A.12 RCW and was the subject of a report under
this chapter received by the department within twelve months preceding his or her death.

(2) When conducting a vulnerable adult fatality review of a person who had been
receiving hospice care services before the person's death, the review shall provide particular
consideration to the similarities between the signs and symptoms of abuse and those of many
patients receiving hospice care services.
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(3) Al files, reports, records, communications, and working papers used or developed for
purposes of a fatality review are confidential and not subject to disclosure pursuant to RCW
74.34.095.

(4) The department may adopt rules to implement this section.

[2016 ¢ 172 § 4; 2008 ¢ 146 § 10.]

NOTES:

Finding—2016 ¢ 172: See note following RCW 43.382.005.

Findings—Intent—Severability—2008 c 146: See notes following RCW 74.41.040.

74.34.305
Statement to vulnerable adults.

(1) When the department opens an investigation of a report of abandonment, abuse,
financial exploitation, or neglect of a vulnerable adult, the department shall, at the time of the
interview of the vulnerable adult who is an alleged victim, provide a written statement of the rights
afforded under this chapter and other applicable law to alleged victims or legal guardians. This
statement must include the department's name, address, and telephone number and may include
other appropriate referrals. The statement must be substantially in the following form:

"You are entitled to be free from abandonment, abuse, financial exploitation, and neglect.
If there is a reason to believe that you have experienced abandonment, abuse, financial
exploitation, or neglect, you have the right to:

(a) Make a report to the department of social and health services and law enforcement
and share any information you believe could be relevant to the investigation, and identify any
persons you believe could have relevant information.

(b) Be free from retaliation for reporting or causing a report of abandonment, abuse,
financial exploitation, or neglect.

(c) Be treated with dignity and addressed with respectful language.

(d) Reasonable accommodation for your disability when reporting, and during
investigations and administrative proceedings.

(e) Request an order that prohibits anyone who has abandoned, abused, financially
exploited, or neglected you from remaining in your home, having contact with you, or accessing
your money or property.

(f) Receive from the department of social and health services information and appropriate
referrals to other agencies that can advocate, investigate, or take action.

(9) Be informed of the status of investigations, proceedings, court actions, and outcomes
by the agency that is handling any case in which you are a victim.

(h) Request referrals for advocacy or legal assistance to help with safety planning,
investigations, and hearings.

(i) Complain to the department of social and health services, formally or informally, about
investigations or proceedings, and receive a prompt response."

(2) This section shall not be construed to create any new cause of action or limit any
existing remedy.

[2011 ¢ 170 § 3.]
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74.34.310
Service of process or filing fees prohibited—Certified copies.

A public agency may not charge a fee for filing or service of process to petitioners seeking
relief under this chapter. Petitioners must be provided the necessary number of certified copies at
no cost.

[2012 ¢ 156 § 1.]

74.34.320

Written protocol—Counties encouraged to develop for handling criminal
cases involving vulnerable adults—Vulnerable adult advocacy
teams—Confidentiality—Disclosure of information.

(1) Each county is encouraged to develop a written protocol for handling criminal cases
involving vulnerable adults. The protocol shall:

(a) Address the coordination of vulnerable adult mistreatment investigations among the
following groups as appropriate and when available: The prosecutor's office; law enforcement;
adult protective services; vulnerable adult advocacy centers; local advocacy groups; community
victim advocacy programs; professional guardians; medical examiners or coroners; financial
analysts or forensic accountants; social workers with experience or training related to the
mistreatment of vulnerable adults; medical personnel; the state long-term care ombuds or a
regional long-term care ombuds specifically designated by the state long-term care ombuds;
developmental disabilities ombuds; the attorney general's office; and any other local agency
involved in the criminal investigation of vulnerable adult mistreatment;

(b) Be developed by the prosecuting attorney with the assistance of the agencies
referenced in this subsection;

(c) Provide that participation as a member of the vulnerable adult advocacy team is
voluntary;

(d) Include a brief statement provided by the state long-term care ombuds, without
alteration, that describes the confidentiality laws and policies governing the state long-term care
ombuds program, and includes citations to relevant federal and state laws;

(e) Require the development and use of a confidentiality agreement, in compliance with
this section, that includes, but is not limited to, terms governing the type of information that must
be shared, and the means by which it is shared; the existing confidentiality obligations of team
members; and the circumstances under which team members may disclose information outside
of the team;

(f) Require the vulnerable adult advocacy team to make a good faith effort to obtain the
participation of the state long-term care ombuds prior to addressing any issue related to abuse,
neglect, or financial exploitation of a vulnerable adult residing in a long-term care facility during
the relevant time period.

(2) Members of a vulnerable adult advocacy team must disclose to each other confidential
or sensitive information and records, if the team member disclosing the information or records
reasonably believes the disclosure is relevant to the duties of the vulnerable adult advocacy
team. The disclosure and receipt of confidential information between vulnerable adult advocacy
team members shall be governed by the requirements of this section, and by the county protocol
developed pursuant to this section.

(3) Prior to participation, each member of the vulnerable adult advocacy team must sign a
confidentiality agreement that requires compliance with all governing federal and state
confidentiality laws.

(4) The information or records obtained shall be maintained in a manner that ensures the
maximum protection of privacy and confidentiality rights.
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(5) Information and records communicated or provided to vulnerable adult advocacy team
members, as well as information and records created in the course of an investigation, shall be
deemed private and confidential and shall be protected from discovery and disclosure by all
applicable statutory and common law protections. The disclosed information may not be further
disclosed except by law or by court order.

[2017 c 266 § 13.]

NOTES:

Finding—Intent—2017 ¢ 266: See note following RCW 9A.42.020.

74.34.902
Construction—Chapter applicable to state registered domestic
partnerships—2009 c 521.

For the purposes of this chapter, the terms spouse, marriage, marital, husband, wife,
widow, widower, next of kin, and family shall be interpreted as applying equally to state registered
domestic partnerships or individuals in state registered domestic partnerships as well as to
marital relationships and married persons, and references to dissolution of marriage shall apply
equally to state registered domestic partnerships that have been terminated, dissolved, or
invalidated, to the extent that such interpretation does not conflict with federal law. Where
necessary to implement chapter 521, Laws of 2009, gender-specific terms such as husband and
wife used in any statute, rule, or other law shall be construed to be gender neutral, and applicable
to individuals in state registered domestic partnerships.

[ 2009 ¢ 521 § 181.]
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CHAPTER 1
SCOPE AND PURPOSE OF THE
DOMESTIC VIOLENCE BENCH GUIDE FOR JUDGES

The Domestic Violence Manual for Judges, 2015, is a product of the Washington State
Supreme Court Gender and Justice Commission.

“This project was support by sub-grant No. F15-31103-315 awarded by the state
administering office for the STOP formula Grant Program. The options, findings,
conclusions, and recommendations expressed in this publication/program/exhibition are
those of the author(s) and do not necessarily reflect the views of the state of the U.S.
Department of Justice, Office on Violence Against Women. Grant funds are administered
by the Office of Crime Victims Advocacy, Community Services and Housing Division,
Washington State Department of Commerce.”

The manual is an updated version of the Domestic Violence Manual for Judges, 2006, and
is designed for two purposes:

o To serve as a practical reference guide for judges and other court personnel; and
o To serve as a textbook for judicial education in the area of domestic violence.

Although emphasis is given to the role and responsibilities of the judge, some portions of
the manual will also be of interest to court clerks and others who have administrative
responsibilities.

The superior courts and the courts of limited jurisdiction have concurrent jurisdiction in
many areas of domestic violence law. Thus, the Domestic Violence Manual for Judges is
designed for use in either level of court, with any procedural or jurisdictional differences
highlighted.

For purposes of this manual, the term domestic violence is used in two ways: (1) broadly,
as a pattern of assaultive or abusive behavior exercised by one adult intimate against
another (see Chapter 2 for explication); and (2) more narrowly, according to Washington
statutes. The authors have attempted to clarify when they refer to the behavioral definition
and when they are using statutory definitions.

I. CHAPTER OVERVIEW

Chapter Title and Short Description

Chapter 1 Scope and Purpose of the Domestic Violence Manual for
Judges — Includes manual overview, effective date, and
authorship.

Chapter 2 Domestic Violence: The What, Why, and Who, as Relevant to
Criminal and Civil Court Domestic Violence Cases —
Discusses the realities of domestic violence in terms of the current
knowledge about behavioral descriptions of battering as a pattern
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Washington State Administrative Office of the Courts 1-1



Chapter

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9

Title and Short Description
of control, the underlying causes of domestic violence, the
characteristics of perpetrators, and the issues related to victims.

The Legislative Response to Domestic Violence — Provides an
overview of the various legal responses to domestic violence. The
legislative framework is described, as well as the types of orders
that are available for the protection of the domestic violence
victim.

Criminal Pre-Trial Issues — Provides a detailed review of the
most common pretrial issues that arise in domestic violence cases,
including release orders under CrR 3.2 and the imposition of no-
contact orders under RCW Chapter 10.99. Discovery issues are
also discussed.

Criminal Trial Issues — Covers those trial issues concerned with
the presence and treatment of the victim, including procedures for
compelling the presence of the victim, continuances to secure the
presence of the victim, dismissals when a victim fails to appear,
substitutes for live testimony when the victim is not present
(including deposition testimony), dismissals, and jury issues.

Evidentiary Issues — Covers selected evidentiary trial issues,
such as privileged communications, hearsay, children as
witnesses, and expert witnesses including discussion of the
battered woman syndrome.

Criminal Case Dispositions — Discusses case dispositions.
Pretrial options, such as diversion and Stipulated Orders of
Continuance, are discussed, as well as sentencing under both the
Sentencing Reform Act (SRA) and non-SRA procedures, and
statutory requirements for domestic violence treatment providers.

Civil Protection Orders — Provides an overview of the purpose
and effectiveness of protection orders, statutes, and case law
regarding the court’s role in enforcement of protection orders.
The legal responses to domestic violence, legislative framework,
and policy issues for the issuance, modification, and extension of
protection orders are discussed, as well as full faith and credit
and firearms surrender.

Domestic Violence Database — Provides an overview of the
domestic violence database and the Judicial Access Browser
System (JABS).
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Chapter
Chapter 10

Chapter 11

Chapter 12

Chapter 13

Appendix A

Appendix B

Appendix C

Appendix D

Title and Short Description

Parenting Plans — Introduces purpose and objectives of
parenting plans in domestic violence cases. Included in the
section are residential placement and residential time
considerations, evidentiary issues, court procedures when
issuing orders, and use of mediation.

Child Abuse and Neglect Cases Where Domestic Violence is
a Factor — Discusses the considerations for the court in
determining the best interest of the child in domestic violence
proceedings, termination of parental rights, and coordination of
multiple cases.

A summary of the Washington State Department of Social and
Health Services Social Worker Domestic Violence Practice
Guide is included.

Dissolution of Marriage — Reviews Washington dissolution
statutes and domestic violence, and discusses property division,
maintenance, attorney fees, child support, and bankruptcy issues.

Domestic Violence and Tribal Courts — Describes Native
American communities and legal systems in the state; reviews
unique characteristics of domestic violence, victims, and
batterers in tribal communities; identifies state and federal full
faith and credit laws and court rules relating to enforcement of
protection orders; describes the typical protection order process
among tribes; explains criminal jurisdiction in Indian country;
describes child custody and visitation issues.

Domestic Violence Evaluations and Assessments — Contains
suggested practices for interviewing, evaluating, and assessing the
lethality risk of domestic violence.

Court Mandated Treatment for Domestic Violence
Perpetrators — Provides an overview of court-mandated
treatment for domestic violence offenders based on current
psychological and rehabilitation research.

Federal Domestic Violence Law — Contains a summary of the
Gun Control Act and the Violence Against Women Act.

Domestic Violence in Lesbian, Gay, Bisexual, and
Transgender (LGBTQ) Relationships — Contains an overview
on issues and lists resources for addressing domestic violence in
the LGBT communities.
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Chapter

Appendix E

Appendix F

Appendix G

Appendix H

Appendix I

Appendix J

Appendix K

Title and Short Description

Title 26 Family Law Guardian Ad Litem Guidebook and
Training Curriculum — Contains guidelines addressing domestic
violence for individuals appointed as guardian’s ad litem in family
law (Title 26) matters.

Domestic Violence: The Overlap Between State Law and
Immigration Law — Presents an overview of cultural and
immigration concerns with domestic violence law. Includes a
synopsis of issues that arise in the confluence of domestic
relations law and immigration law, and immigration law and
criminal proceedings.

The Hague Convention on International Child Abduction: A
Child’s Return and the Presence of Domestic Violence —
Discusses how the Hague Convention on International Child
Abduction, and its enabling statute, have been applied in courts in
Washington State and around the country.

Abusive Litigation and Domestic Violence Survivors —
Information about how domestic violence abusers use the legal
process to harass, intimidate, and attempt to control victims.

Domestic Violence Manual for Judges History and Authorship

Guidelines for Domestic Violence, Sexual Assault, Stalking,
and Anti-Harassment Protective Orders

Resource Materials on Domestic Violence — Includes selected
domestic violence information links and audio/visual library
resources.

II. EFFECTIVE DATE

The statutes, rules, and case law in the Domestic Violence Manual for Judges,
2015, were updated by various chapter authors in 2013 and 2014. The reader is
advised to check for amendments, case law updates, or other changes in the law
after December 2014.

III. PRODUCTION AND AUTHORSHIP

The Domestic Violence Manual for Judges, 2015, was produced by the
Washington State Supreme Court Gender and Justice Commission. The
Commission provides leadership and guidance as to both form and content of this

manual.
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For more than fifteen years, Washington State judges, attorneys, law school
professors, and students have contributed their time and expertise to review,
revise, write, and recommend information to be include in the manual, so that it is
a valuable resource for Washington State judicial officers. Chapter 2, Appendix
A, and Appendix B were written by Anne L. Ganley, Ph.D. and emphasize social
science research in the area of domestic violence, treatment, and assessment.

The Domestic Violence Manual for Judges, 2015, is provided by the Gender and
Justice Commission to Washington State judicial officers and law libraries. The
manual is available on the Washington Courts website at www.courts.wa.gov.
Individual copies may be purchased from the Administrative Office of the Courts,
PO Box 41170, Olympia, WA 98504-1170, (360) 753-3365.

The Commission expresses appreciation to the following individuals who
contributed their time and expertise to writing and revising the Domestic Violence
Manual for Judges, 2015. The list of individuals who contributed to previous
versions of the Domestic Violence Manual for Judges is contained in Appendix 1.

Domestic Violence Manual for Judges, 2015

Editor:

Grace Huang, J.D., Washington State Coalition Against Domestic Violence

Content Revisions:

Anne L. Ganley, Ph.D.

Megan Dorwin, M.S.W. Washington State Coalition Against Domestic Violence
David Martin, J.D., King County Prosecutors Office

Honorable Sheryl Gordon McCloud, Washington State Supreme Court
Honorable Judy Jasprica, Pierce County District Court

Honorable Marilyn Paja, Kitsap County District Court

Honorable Christopher Wickham, Thurston County Superior court

Honorable Regina Cahan, King County Superior Court

Honorable Joan DuBuque, Ret., King County Superior Court

Honorable Anne Hirsch, Thurston County Superior Court

Honorable Elizabeth Berns, King County Superior Court

Margaret Hobart, Ph.D., Northwest Network of Bisexual, Trans, Lesbian & Gay
Survivors of Abuse

Antoinette Bonsignore, J.D.

Honorable Rich Melnick, Washington State Court of Appeals Division II
Honorable Michael H. Evans, Cowlitz County Superior Court

Honorable Eric Z. Lucas, Snohomish County Superior Court

Honorable Randy A. Doucet, Tulalip Tribal Court
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Honorable Mark W. Pouley, Swinomish Tribal Court

Honorable Tom Tremaine, Kalispel Tribal Court

Sara Ainsworth, Seattle University School of Law
New Appendix:

David Ward, J.D., Legal Voice

Law Student Legal Researchers:
Rachel Bryant
Nicole Gainey
Emily Henry
Lindsey Kim
Angela Linhardt
Lauren Ludwick
Natalia Morozova
Ariana Orford
Breane Schuster
Katherine Shipman
Tristin Sullivan-Leppa
Julie Turley
Sarah Villian

Technical Editing:

Erin Doherty, Editrix Services

Coordination:

Pam Dittman, Program Coordinator
Danielle Pugh-Markie, Administrative Office of the Courts
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CHAPTER 2
DOMESTIC VIOLENCE: THE WHAT, WHY, AND WHO,
AS RELEVANT TO CRIMINAL AND CIVIL COURT
DOMESTIC VIOLENCE CASES"?

By Anne L. Ganley, Ph.D.

Author’s Note:

It has been 30 years since the Washington Courts Administrative Office of the Courts
(AOC) provided its first judicial training on domestic violence in 1984, and 22 years
since the Washington AOC published its first Domestic Violence Manual for Criminal
Court Judges (1992).> Most of what was written for the 1992 Chapter 2 and for
subsequent versions (1993, 1997, 2001, 2006) regarding “the what, why, and who of
domestic violence” remains the same in 2014. That understanding has been enriched and
honed by years of debate and additional data from many diverse communities.
Washington State domestic violence—specific laws, policies, interventions, research, and
prevention efforts have also evolved. There have been twists and turns in our
understanding of how the courts can respond to the realities of domestic violence, often
more influenced by economics than by the reality of domestic violence. While it is
beyond the scope of a judicial manual to review that history, this author notes the 30-plus
year history as the context for this 2014 version. A review of the post-2006 literature
affirms overwhelmingly that what was written in earlier versions still stands. While not
all that research is cited here in chapter 2, a sample of additional footnotes is provided to
reflect that the points made in earlier versions are still supported by current research.

As always, the Washington Domestic Violence Manual for Judges is shaped and
informed by the women, children, and men whose lives have been shattered by domestic
violence but whose resiliency allows them to move all of us forward in working to end
domestic violence in our communities. A. Ganley, PhD, 2014

! This chapter is an updated version of Domestic Violence Manual for Judges (Olympia, WA: published by the
Administrative Office of the Courts, 1992, 1993, 1997, 2001, 2006)

2 Sections of the chapter have been adapted from other Washington publications of this author: A. Ganley & M.
Hobart, Social Worker’s Practice Guide to Domestic Violence (2010, R 2012), Children’s Administration,
Washington State Department of Social and Health Services; A. Ganley, Domestic Violence, Parenting Evaluations
and Parenting Plans, 2009. King County Coalition Against Domestic Violence and from Domestic Violence: The
Crucial Role of the Judge in Criminal Court Cases: A National Model for Judicial Education (1991), Domestic
Violence in Civil Court Proceedings: A National Model for Judicial Education (1993), A. Ganley & C. Warshaw,
Improving the Health Care Response to Domestic Violence: A Resource Manual for Health Care Providers (1995);
A. Ganley & S. Schechter, Domestic Violence: A National Curriculum for Family Preservation Practitioners
(1995), Domestic Violence: A National Curriculum for Child Protective Services (1996) (San Francisco, CA: all
published by Futures Without Violence).

3 See Washington Domestic Violence Laws, Chapter 3, for review of DV specific laws (1979-present).
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I. Introduction

Domestic violence (DV) continues to be a widespread* societal problem with consequences both
inside and outside the family. Once considered merely a symptom of other underlying individual
problems such as poverty, substance abuse, mental illness, or a dysfunctional relationship,
domestic violence now is understood to be a problem in and of itself that is found independent of
or co-occurring with other individual, family, or community problems.

Domestic violence has devastating short- and long-term effects on the abused parties and their
children, as well as entire communities. It impacts all areas of a person’s life: physical and mental
health, housing, education, employment, family stability, social relationships, spirituality, and
community participation. There is continuing evidence® that violence within the family becomes
the breeding ground for other social problems such as substance abuse, juvenile delinquency, and
violent crimes of all types. As such, the financial costs of domestic violence are enormous, not just
for individuals but also for their communities.

Given that the roots of domestic violence are embedded in our social structures and customs,the
courts and the law have a unique role in addressing domestic violence at both a societal and an
individual level. While this manual focuses on the role of Washington judicial officers in state and
tribal courts, it is with the understanding that the courts cannot address this problem alone. To
eliminate the abuse and to bring about change, a coordinated community response is required.”*
Each segment of a community has a role both to intervene and to prevent domestic violence: state
and tribal courts, the legislature, mental/medical health providers, victim advocates, educators,
child welfare workers, faith leaders, the media, and social activists. How each segment of the
community carries out its respective role in responding to domestic violence is greatly influenced
by its understanding of the realities of domestic violence: what it is, why it occurs, who is
involved, and what the impact is on the adult victims, the children, and the community.

To strengthen and continue to improve the unique roles of judicial officers, this chapter provides an
overview of domestic violence:
o The What: Behavioral and Legal Definitions of Domestic Violence
o The Why: Causes of Domestic Violence
° The Who: The Domestic Violence Perpetrator, the Abused Party, the Children,
and the Community
. The Impact of Domestic Violence on Criminal and Civil Court Proceedings

4 Black, M.C., Basile, KC, Breiding, M.J., Smith., S.G., Walters, M.L., Merrick, M.T., Chen, J. & Stevens, M.R.
(2011). The National Intimate Partners and Sexual Violence Survey. (NISVS): 2010 Summary Report, Atlanta, GA.
National center for Injury Prevention and Control, Centers for Disease Control and Prevention.

5 J. Silverman, A. Raj, L. Mucci and J. Hathaway, “Dating Violence Against Adolescent Girls and Associated
Substance Abuse, Unhealthy Weight Control, Sexual Risk Behavior, Pregnancy, and Suicidality,” Journal of the
American Medical Association 286, no. 5 (2001): 572-579.

® E. Pence and M. Paymar, Criminal Guide for Policy Development (Domestic Abuse Intervention Project, 1985).
7S. Schechter and J.L. Edleson, Effective Intervention in Domestic Violence & Child Maltreatment Cases:
Guidelines for Policy and Practice (Reno, Nevada: The National Council of Juvenile and Family Court Judges,
1999), the Greenbook Initiative Resources 2000- 2009, http://www.thegreenbook.info/read.htm.

8 National Consensus Guidelines on Identifying and Responding to Domestic Violence Victimization in Health Care
Settings (San Francisco, CA: The Family Violence Prevention Fund, 2002).
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The presence of domestic violence is salient to both criminal and civil court proceedings. Criminal
courts for adults and juveniles must respond to the multiple issues raised by the DV perpetrator’s
criminal conduct, and by the resulting safety issues for domestic violence victims/witnesses, their
children, and the public. The criminal court may also have to respond to a DV survivor’s
conduct’ (whether or not conduct was self -defense, or whether DV is a mediating factor in the
DV survivor’s criminal case). Civil courts face multiple issues raised by the presence of domestic
violence in proceedings for dissolution of marriages, parenting plans, dependency issues, court
orders, and even in tort actions.

Understanding the what, why, and who, as well as the impact of domestic violence, enables
judicial officers to improve the court’s fact-finding and decision-making in domestic violence
cases, and to develop appropriate court procedures to handle these cases more effectively,
efficiently, and safely.

II.  The What: The Behavioral'® and Legal Definitions of Domestic Violence

Understanding domestic violence (whether it is called domestic violence,!' intimate partner
violence (IPV)'?, coercive control'?, battering, spousal assault, wife beating, etc.) requires an
understanding of both the behavioral definition'* (see Section II) and the legal definitions of
domestic violence (see Section III). The Washington State behavioral and legal definitions
delineate both (1) the relationship between the parties that constitutes the context for the abusive
conduct, and (2) the behaviors that constitute that domestic violence conduct. There is significant
overlap between the two definitions.

° B. E. Richie Compelled To Crime: The Gender Entrapment of Battered Black Women (New York: Routledge
Press, 1996), multiple other publications related to Domestic Violence victims as defendants have been published,
e.g., Intimate Partner Violence Victims Charged with Crimes: 201%:

10°.U.S. v. Castleman, 695 F.3d 582 (2014) (citing A. Ganley, Understanding Domestic Violence, in Im-proving the
Health Care Response to Domestic Violence: A Resource Manual for Health Care Providers 18 (2d ed. 1996).

I Department of Justice, Office of Violence against Women, March 2013 “domestic violence as a pattern of abusive
behavior in any relationship that is used by one partner to gain or maintain power and control over another intimate
partner. Domestic violence can be physical, sexual, emotional, economic, or psychological actions or threats of
actions that influence another person. This includes any behaviors that intimidate, manipulate, humiliate, isolate,
frighten, terrorize, coerce, threaten, blame, hurt, injure, or wound someone.”

12 Intimate Partner Violence (IPV), Center for Disease Control designation for this category of family violence
(1999).

13 Evan Stark, Coercive Control, How Men Entrap Women in Personal Life, New York, Oxford University Press
(2007).

14 Ganley publications 1991, 1996, 2001, 2006, 2009, 2010.
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A. Domestic Violence Relational Context

Behavioral definition of DV | Washington State legal definition of DV

“adults or adolescents ... “One (16 or older adult) family or household member by one
against their intimate (16 or older adult) family or household member.”
partners” e more inclusive: both
e focused on intimate 0 former, current, or future intimate partners:
partners dating, cohabitating, married, separated,
e former, current or divorced, etc. and
future 0 adult household members (family or nonfamily

relationships)

e Intimate partner violence (IPV) is the most prevalent type of adult family or household
member violence as defined in Washington legal definitions.
e Both the Washington behavioral and legal definitions of domestic violence focus on
IPV, rather than on non-intimate partner violence between other adult household
members (e.g., adult relatives, roommates).'

B. Domestic Violence Conduct

Behavioral Definition of DV

“pattern of
assaultive and coercive
behaviors” ...

“Including physical, sexual, and
psychological attacks, as well as
economic coercion”

e more inclusive regarding the
conduct

e pattern includes both criminal
and non-criminal conduct

e includes but is not limited to the
conduct noted in the legal
definition

WA Legal Definitions of DV

“a. physical harm, bodily injury, assault, or the
infliction...of fear of imminent physical harm,
bodily injury or assault...

(b) sexual assault...

(c) stalking ... (RCW 26.50.010).”

e notes only certain conduct and harm; does
not define the conduct that constitutes the
infliction of fear of imminent physical harm,
bodily injury or assault

The behavioral definition (“pattern of assaultive and coercive behaviors™) is particularly salient:

!> While violence towards other family members and cohabitants is also very important for the community to
address, the dynamics, sources and solutions to such violence in those adult family/household relationships are
different than those for intimate partner violence and as such need to be addressed separately. Moreover, other types
of family violence (child maltreatment, elder abuse, and violence by a child/youth against an adult caregiver, etc.)
are already addressed in other legal and court contexts and are beyond the scope of this manual.
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e for understanding the multiple consequences that the pattern of conduct has on the adult
victim, children, the community and the DV perpetrator,

e for assessing lethality/dangerousness, and

e for developing interventions and prevention strategies.

Focusing only on an isolated incident rather than the pattern or just on assaults that result in
physical harm is inadequate for 1) the assessment of lethality, risks, or impacts, and 2) for
developing effective interventions. Using both the Washington behavioral and legal definitions
of DV is critical for making the complex decisions facing judicial officers hearing these cases in
criminal, family law, juvenile, dependency, or protection order courts. Section II provides the
overview of the behavioral definition of domestic violence and Section III provides the legal
definition.

III. The What: Behavioral Definitions of Domestic Violence '°

Domestic violence, also known as intimate partner violence, is a pattern of behavior that consists
of multiple, often daily behaviors, including both criminal and non-criminal acts, injurious and
non-injurious acts. While the criminal justice and sometimes even the civil court proceedings tend
to focus on individual events, it is the entire pattern of the perpetrator’s conduct that shapes how
the abused party, their children, and the abuser are affected and function. Whether or not children
injured physically by the DV perpetrator, children are impacted by IPV as they are used by the
perpetrator to control the adult victim and as they are exposed to one parent abusing the other. The
entire pattern of the DV perpetrator’s conduct needs to be considered as civil and criminal courts
deliberate about the most appropriate findings, sanctions, and court orders for a case involving DV.

A. Behavioral Definition of Domestic Violence

1. Domestic Violence is:
e A pattern of assaultive and coercive behaviors;

¢ Including physical, sexual, and psychological attacks, as well as
reproductive and economic coercion;

e That adults or adolescents use against their intimate partners.
a) Assaultive and Coercive Tactics

16 The behavioral definition (“pattern of assaultive and coercive behaviors... against intimate partner”) has been
used to varying degrees in Washington courts since 1984 and is very similar to the definitions used nationally and
internationally. There have been shifts in emphasis on which part of the definition captures the full reality of
domestic violence. This behavioral definition of domestic violence (and those similar to it) have been discussed,
researched, and tweaked. And 30 years later the WA behavioral definition has stood the test of time and remains in
combination with the legal definition the viable framework for WA courts. For comprehensive discussion of the
behavioral definition as Intimate Partner Violence
(http://www.cdc.gov/violenceprevention/intimatepartnerviolence/definitions.html ) or as Coercive Control. see
Evan Stark, (2007) Coercive Control, How Men Entrap Women in Personal Life, New York, Oxford University
Press.
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(1) Physical attacks
Spitting at, poking, shaking, grabbing, shoving, pushing,
throwing, hitting with open or closed hand, restraining,
blocking, strangulation, hitting with objects, kicking,
burning, using weapons, etc. Physical attacks where the DV
perpetrator uses physical force directly against the DV
victim’s body with or without injury.

(2) Sexual Attacks
Pressured, coerced, or physically forced sexual activity of
all types.

(3) Psychological attacks

a.
b.

C.

c.

Acts of violence against others, property, or pets.
Intimidation through: referencing acts of past
violence, threats of violence against victims,
children, others, or self (suicide), surveillance,
stalking, hostage-taking, screaming, controlling
victim’s sleep, nutrition, or medications, and abuse
of victims through legal proceedings, immigration
status, etc.

Physically and or psychologically isolating
victims from family, friends, community, culture,
and accurate information.

Humiliation; emotional abuse: repeated attacks
against victim’s self-esteem and competence,
forcing victims to do degrading things, humiliating
victim in front of others, controlling victim’s
activities, controlling decision making, etc.
Reproductive coercion:'” Explicit behaviors the
abuser uses to manipulate and control the victim’s
reproductive health and decision making, including
controlling family planning decisions, forcing
unprotected sex, engaging in birth control sabotage
and condom manipulation, and pressuring the
victim to continue or terminate a pregnancy.
Alternating use of indulgences: promises, gifts,
being affectionate, etc.

17 Linda Chamberlain & Rebecca Levenson, Addressing Intimate Partner Violence Reproductive and Sexual
Coercion: A Guide for Obstetric, Gynecologic, Reproductive Health Care Settings, 3™ Edition, Futures Without

Violence, 2013, available at

http://www.futureswithoutviolence.org/userfiles/file/HealthCare/Reproductive%20Health%20Guidelines.pdf

2-6
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(4) Economic coercion

a. Control of funds: not contributing financially to
family, withholding funds, impoverishing victims
through legal system, etc.

b. Control of victim’s access to resources: money,
health care, transportation, communication, child
care, employment, housing, immigration status,
legal representation, etc.

(5) Use of children to control victim

a. Threats or use of physical or sexual attacks against
children to control the other adult;

b. Forcing child to participate in the physical or
psychological abuse of adult victim;

c. Using children as hostages, using visitation with
children to monitor adult victim or to send messages
to victim through children, interrogating children
about victim’s activities, being under- or over-
engaged with children in order to control the victim,
etc.;

d. Undermining parenting of adult victim, prolonged
custody or visitation conflicts, seeking parenting
plans that allow them to maintain control over the
adult victim post separation or divorce, etc.;

e. False reports to Child Protective Service, refusal to
participate in Child Welfare proceedings.

B. Domestic Violence (DV) Relational Context: Adult or Adolescent
Intimate Relationships

1. Variety of intimate relationships:

a)
b)
©)
d)

e)
f)
g)

'8 Pronouns, terminology: For the purposes of this manual, masculine pronouns are sometimes used when referring

adult or adolescent intimate relationships.

DV perpetrator and victim are known to each other.

are or have been or may become intimate partners.

may be or have been dating, cohabiting, married, divorced, or

may or may not have children in common.
may be of very short or very long duration.

may involve partners who identify as heterosexual, gay, lesbian, or
bisexual, as well as transgender or non-transgender individuals.'®

to DV perpetrators, while feminine pronouns are sometimes are used to reference adult victims. This is not meant to
detract from those cases where the victim is male or the perpetrator is female. This pronoun usage reflects the fact

that in heterosexual relationships the majority of domestic violence victims are female and perpetrators are male (US
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2. Increased DV perpetrator access and control due to this intimate
context

a)

DV victims are known to the perpetrator.

b) DV perpetrator has ongoing access to the victim, uses their

extensive knowledge of the victim (daily schedule, employment,
children, resources, vulnerabilities) to exercise considerable power
and control over the victim’s daily life, both physically and
emotionally, even if separated. Most perpetrators of stranger
violence usually do not have this continued access or control over
their victims.

The intimate context of domestic violence shapes the behavior of

both the abused party and the perpetrator during criminal and civil
court process. (See Sections [V and V.)

3. Entitlement and social supports for domestic violence
DV victims not only deal with the particularities of a specific trauma (e.g.,
head injury) and the fear of future assaults by a known assailant, but they
also must deal with the complexities of an intimate relationship with that
assailant (shared history, social relationships, children, finances, etc.).

a)

b)

c)

d)

Unlike victims of stranger violence, DV victims face many social
barriers to separation from the DV perpetrators, as well as other
barriers to their protection of themselves and their children.!” (See
Section V, H. Barriers.)
Many DV perpetrators believe that they are entitled to use specific
tactics of control with their partners and too often find social
supports for those beliefs. For example, DV abusers, regardless of
their conduct against the other parent, believe they have “parental
right” to access to the child and to decision making about the child.
This is too often supported by practices in both family law and in
child welfare proceedings.
DV perpetrators blame their DV tactics on the victims and are
often successful in moving the focus off their conduct onto the
alleged deficits of the DV victim.
The intimate context frequently leads those outside the relationship
(1) to take DV less seriously than other types of violence.

(2) to inadvertently collude with the DV perpetrator in abusing
and controlling the adult victim.

Department of Justice Report 243300, Intimate Partner Violence: Attributes of Victimization, 1993-2011, Shannon
Catalano, Ph.D., BJS Statistician, November 2013,.and in the previously cited 2010 The National Intimate Partner
Survey by the CDC , November 2011). This latter survey (NISVS, 2011) also reports the findings on Victimization
by Sexual Orientation as those self- identifying lesbian, gay or bi-sexual have equal or higher prevalence
experiencing IPV, SV, and stalking as compared to self-identified heterosexual. Consequently, there are examples in
this manual specific to gay, lesbian, bisexual or heterosexual relationships, while other examples can be found in all
intimate relationships.

19 B. Hart, “Battered Women and the Criminal Justice System,” American Behavioral Science 36 (1993): 624-38.
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e) Itis the "intimate partner” or “family” nature of the relationships
that sometimes gives the perpetrator social, if not legal, permission
to use abuse.

4. Child victims of domestic violence

a) This behavioral definition of domestic violence focuses on the
pattern of abuse and coercive control in adult or adolescents
against their intimate partners and does not technically include
child abuse or neglect. In Washington State, domestic violence is
not in of itself child maltreatment (see Chapter 11).

b) However, for some DV cases with children present, the children
may be physically harmed or emotionally and developmentally
impacted due to their being used as weapons against the DV adult
victim by the perpetrator or as a result of being exposed to the
violence. This is not true for all children and has to be carefully
assessed. (For discussion on the impact of domestic violence on
children, see Section VI, Children as Victims.)

5. Adolescent domestic violence

a) The perpetrator and/or the victim may be an adolescent rather than
an adult.

b) In cases involving adolescents, there is the same pattern of
assaultive and coercive behaviors as in adult relationships.?’
For the purposes of the behavioral definition, domestic
violence includes the abusive control done by one adult
intimate to another, or by one adolescent intimate to another.”!

C. Domestic Violence Conduct
1. Wide variety of behaviors: Assaultive as well as coercive conduct

a) Some criminal: acts of domestic violence such as hitting, choking,
kicking, assault with a weapon, shoving, snatching, biting, rape,
unwanted sexual touching, forcing sex with third parties, threats of
violence, harassment at work, attacks against property, attacks
against pets, stalking, harassment, kidnapping, arson, burglary,
unlawful imprisonment, etc.

b) Some non-criminal: Other behaviors may not constitute criminal
conduct, such as degrading comments, interrogating children or
other family members, suicide threats or attempts, or false reports
to CPS, INS, employers, family, and friends. Coercive conduct
may also include controlling the victim’s access to family
resources: time, money, food, clothing, and shelter, as well as
controlling the abused party’s time and activities, etc. Whether or
not there has been a finding of criminal conduct, evidence of such

20 Barrie Levy, ed., Dating Violence: Young Women in Danger (1991).
2! In Washington, individuals 16 years or older come within the scope of both RCW 26.50 (orders for Prosecution of
Domestic Violence Offender) and RCW 10.99 (criminal provisions concerning domestic violence).
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behaviors indicates a pattern of assaultive and abusive control that
is considered domestic violence.

c) Wide range of consequences due to DV perpetrator’s pattern of
conduct: some life threatening, some not; some physically
injurious and some not; some health shattering, some not;
depriving victims of agency and of resources (funds, employment,
housing, education, etc.); all tactics are damaging. (See Section V.)

2. Pattern of behavior, not an isolated, individual act.
a) The pattern may be evidenced either by

(1) multiple tactics in one episode: physical assault combined
with threats of violence against self or others, isolating
victim, control of resources or children, etc., and/or

(2) multiple episodes of varying tactics over time: multiple
assaults, repeated stalking, repeated threats, repeated
violation of protection orders, or assault followed by
repeated episodes of harassment through the courts, the
victim’s employment, etc.

b) One battering tactic or episode builds on past tactics or episodes
and sets the stage for the future. All incidents or tactics of the
pattern interact with each other and have a profound effect on the
abused party. Abuse parties constantly have to calculate what to do
in the present based on their knowledge of what the perpetrator did
in the past and is likely to do in the future.

c) The intermittent use of physical force against person or property
combined with psychological coercion establishes a dynamic of
power and control in the relationship.

3. Ongoing pattern of abusive and controlling tactics

a) While DV perpetrators may shift tactics, they continue their pattern
of abusive control before and after court proceedings, before and
after separation, and before and after entering into new
relationships (both against new partners as well as continuing to be
abusively controlling of past partners).

b) Until the DV perpetrator directly engages in changing their
conduct, the coercive control will continue.

4. Attacks against others or property or pets to control the adult victim.

a) Some of the acts may appear to be directed against or target
children, other family members, friends, property, or pets when in
fact the perpetrator is committing these acts to control or punish
the intimate partner (e.g., physical attacks against a child, throwing
furniture through a picture window, strangling the adult victim’s
pet cat). Often DV perpetrators will reference their violence
elsewhere as a reminder to victims that they should comply.
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Although someone or something other than the abused party is
physically damaged, that particular assault is actually part of the
DV perpetrator’s pattern of abuse directed at controlling the
intimate partner.

5. Psychological attacks through verbal, emotional abuse; humiliation.
a) Verbal/emotional abuse as a tactic of control: repeated verbal
attacks against victim’s parenting, family, friends, faith,
employment, appearance, intelligence, or competence; often in
front of others significant to the victim (children, family,
employers, friends, the courts, etc.) or in public.

b) Not all verbal insults between intimates are necessarily
psychological battering. A verbal insult by a person who has not
also been physically assaultive or threatening is not the same as a
verbal attack by a person who has been violent in the past.

c) Itis the perpetrator’s use of physical force against property or
persons that gives power to their psychological abuse by instilling
a dynamic of fear that physical force could be used against their
victims.

6. DV perpetrator’s use of reproductive coercion

a) Reproductive and sexual coercion is a unique form of domestic
violence used by predominantly male batterers to exercise control
over their partner’s body and reproductive health choices, to ensure
economic dependency through unplanned pregnancies, and to
secure a long-term presence in her life. Abused women’s decision
making is undermined or ignored regarding her access to health
care, her reproductive health needs, and contraceptive use and
family planning methods.

(1) Pregnancy Coercion: The abuser threatens to leave the
relationship or have a child with someone else if a child is
not conceived; injures a pregnant partner in a way that
leads to a miscarriage; threatens physical and psychological
violence if the partner does not become pregnant or refuses
to end a pregnancy.

(2) Birth Control Sabotage: The abuser hides, withholds, or
destroys the victim’s birth control pills and removes
contraceptive rings or patches; intentionally breaks, pokes
holes in, or removes condoms; fails to withdraw when that
is the agreed upon method of contraception; threatens
physical harm if birth control is used; inhibits or stops the
victim’s ability to obtain contraception.

b) Although sexual and reproductive coercion can occur outside the
context of abuse in an intimate partner relationship, the use of
reproductive and sexual coercion as a tool to gain control over a

DV Manual for Judges - 2015 (Updated 2.25.2016) 2-11
Washington State Administrative Office of the Courts



partner is especially damaging to DV victims, as it exposes them to
increased rates of unplanned pregnancy, sexually transmitted
infections, and HIV.?

7. Stalking as a tactic to monitor and control victim movements,
activities, and contacts.”

a) Common stalking tactics include: physical surveillance (following,
spying on, watching, or approaching the victim); making unwanted
phone calls or other unwanted contact (letters, e-mails, text
messages); sending gifts or photos; property invasion or damage;
and making threats to harm the victim, her children or family, a
new partner, or even themselves.?*

0 Approximately 1 in 6 women in the United States has
experienced stalking at some point in her lifetime in which
she felt very fearful or believed that she or someone close
to her would be injured as a result, with 62 percent of
female stalking victims reporting the aggressor as a current
or former partner.?>2® Stalking limits the victim’s basic
personal freedoms with drastic economic, social, legal,
psychological, and physical consequences.?’

0 Cyber-stalking and the use of technology to track victims
has become an integral tactic for stalkers. Telephone
technologies, GPS and location services, and computer and
internet technologies are often used to track the victim’s
every move.?%?

22 In one of the largest studies on reproductive coercion to date, 35 percent of surveyed women who reported
intimate partner violence (IPV) also reported birth-control sabotage. Approximately 75 percent of women reporting
pregnancy coercion or birth control sabotage also reported a history of partner violence, with risk for unintended
pregnancy doubling within this group. Elizabeth Miller, etc. al., Pregnancy Coercion, Intimate Partner Violence and
Unintended Pregnancy, Contraception, 81, 316-322, 2010.

23 For a complete overview of partner stalking and its relationship to intimate partner violence, please refer to T.K.
Logan & Robert Walker, Partner stalking: Psychological dominance or "business as usual?”” Trauma Violence
Abuse, 10, 247-270, 2009, available at http://is.jabok.cz/el/JA10/zima2012/S2041/um/stalking ENG.pdf

24 For more information on stalking behaviors, please visit http://www.nij.gov/topics/crime/intimate-partner-
violence/stalking/documents/research-on-partner-stalking.pdf

25 Michele C. Black, et. al., The National Intimate Partner and Sexual Violence Survey 2010 Summary Report,
National Center for Injury Prevention and Control Centers for Disease Control and Prevention, 2014, available at
http://www.cdc.gov/ViolencePrevention/pdf/NISVS Report2010-a.pdf.

26 T. K. Logan, Research on Partner Stalking: Putting the Pieces Together, National Institute of Justice, 2010,

available at http://www.nij.gov/topics/crime/intimate-partner-violence/stalking/documents/research-on-partner-

stalking.pdf
27 For a complete review of the impact of stalking on victims, please visit

https://www.stalkingriskprofile.com/victim-support/impact-of-stalking-on-victims

28 For more information on cyber-stalking and the use of technologies to control victims, please visit
http://www.nij.gov/topics/crime/intimate-partner-violence/stalking/pages/tactics.aspx#note48

2 Cynthia Fraser, et. al., The New Age of Stalking: Technological Implications for Stalking, Juvenile and Family
Court Journal, 61(4), 39-55, 2010.
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0 Additionally, abusers often engage in acts of procedural
stalking and paper abuse. Abusers use legal systems to stalk
and control their partners through frivolous lawsuits, false
reports of child abuse, and other system-related
manipulations; exerting power, forcing contact, and
financially burdening their ex-partners.*>*! For more
information about “abusive litigation,” see Appendix H.

8. Coercive control maintained by intermittent use of physical force and
psychological attacks.

e The control of abused parties through intermittent use of physical
assault or the credible threat of physical harm to the victim or
others along with psychological abuse (verbal abuse, isolation,
threats of violence, etc.) is domestic violence.

e The non-physical battering becomes an effective weapon in
controlling abused parties because they know through experience
that perpetrators may back up the threats or taunts with physical
assaults. The use of physical force does not have to be frequent or
even recent. The reality that the perpetrators have used violence in
the past, against this victim or against someone else, to get what
they want gives the DV perpetrator additional power to coercively
control the victims in other non-physical ways.

Examples: an abuser’s interrogation of the abused party about the
victim’s activities becomes an effective non-physical way to
control the abused party’s activities when the perpetrator has
assaulted the victim in the past. Sometimes abusers are able to gain
compliance from the abused party by simply referencing their past
violence against the victim or others: “Remember what happened
the last time you tried to get a job/to leave me/etc.?”” Because of
past assaults, there is the implied threat in the simple statement,
“Remember...”

9. Perpetrator’s use of indulgences to control victim.

e Domestic violence perpetrators, like captors of prisoners of war,
may also alternate their abusive tactics with occasional
indulgences, such as flowers, gifts, sweet words, promises to get
help, paying attention to children, etc. Some victims may think that
the abuse has stopped, but for batterers this is usually a shift in
their control tactics. Early domestic violence literature sometimes
referred to this conduct as part of a “honeymoon phase” when, in
fact, these are merely different tactics of control.

30 Susan L. Miller & Nicole L. Smolter, “Paper Abuse:” When All Else Fails, Batterers Use Procedural Stalking,
Violence Against Women, 17(5), 637-650, 2011.

31 For a complete list of suggested stalking response tips for judges, please visit
http://www.ovw.usdoj.gov/docs/tips-for-judges.pdf
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e Some mistakenly argue that both the perpetrator and the
abused party are “abusive,” one physically and one verbally.
While some abused parties may resort to verbal insults, the reality
is that verbal insults are not the same as a fist in the face or a
credible threat of physical harm. Furthermore, domestic violence
perpetrators use both physical and verbal assaults. Research
indicates that domestic violence perpetrators are more verbally
abusive than either their victims or other persons in distressed/non-
violent or in non-distressed intimate relationships.>>*3

10. Primary aggressor.

e Some argue that there is “mutual battering” where both individuals
are using physical force against each other. Careful fact-finding
often reveals that one party is the primary aggressor and the other
party’s violence is in self-defense (e.g., she stabbed him as he was
choking her) or that one party’s violence is more severe than the
other’s violence (e.g., punching/choking versus scratching).>*
Sometimes the domestic violence victim uses physical force
against the batterer in retaliation for chronic abuse by the
perpetrator, but this retaliation incident is not part of a pattern of
assaultive and coercive behavior that would constitute domestic
violence.

e Research of heterosexual couples indicates that typically, women’s
motivation for using physical force is self-defense, while men use
physical force for power and control.*®

e So called “mutual combat” among gay and lesbian partners is also
rare. Even though gay and lesbian partners may be the same gender
and similar size and weight, there is usually a primary aggressor
who is creating the atmosphere of fear and intimidation that
characterizes battering relationships.>¢

32 G. Margolin, L. Gleberman, J. John and T. Ransford, Interpersonal Factors Associated with Marital Violence
(paper presented at the Third National Family Violence Research Conference, University of New Hampshire,
Durham, 1987).

33 M A Dutton, L. Goodman; R, James Schmidt, Development and Validation of a Coercive Control Measure for
Intimate Partner Violence, Executive Summary, 2005, National Institute of Justice.

34 D. Saunders, “When Battered Women Use Violence: Husband-Abuse or Self-Defense?” Violence and Victims 1,
no. 1 (1986): 47-60; L. K. Hamberger and T. Polente, “Counseling Heterosexual Women Arrested for Domestic
Violence: Implications for Theory and Practice,” Violence and Victims 9, no. 2 (1994): 125-37.

35 D. Saunders and A. Browne, “Domestic Homicide,” Case Studies in Family Violence, ed. R. Ammerman and H.
Michel (1991); M. Wilson and M. Daly, “Til Death Do Us Part,” in Femicide: The Politics of Woman Killing, ed. J.
Radford and D. E. Russell (1991).

36 P. Letellier, “Gay and Bisexual Male Domestic Violence Victimization: Challenges to Feminist Theory and
Responses to Violence,” Violence and Victims 9, no. 2 (1994): 95-106; K. Lobel, ed., Naming the Violence:
Speaking out about Leshian Battering (1986); C. Renzetti, Violent Betrayal: Partner abuse in lesbian relationships
(1992).
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IV. The What: the Legal Definition of Domestic Violence

A. Relationship Context:

1. Washington State defines domestic violence as certain crimes
committed by one family or household member against another. The
majority of the family or household members defined by the state in
10.99.020 RCW fit the behavioral definition of intimate partner: “spouses,
former spouses, persons who have a child in common regardless of
whether they have been married or have lived together at any time . . .
persons sixteen years of age or older who are presently residing together
or who have resided together in the past and who have or have had a
dating relationship, persons sixteen years of age or older with whom a
person sixteen years of age or older has or has had a dating relationship.. ”

2. However, RCW 10.99.020 also includes household or family members
who are not, nor have they ever been, intimate partners: “adult persons
who are presently residing together or who have resided together . . .
persons who have a biological or legal parent-child relationship, including
stepparents and stepchildren and grandparents and grandchildren.”

3. While intimate partner violence is the most common form of domestic
violence, non-intimate partner violence as defined by Washington law
may also appear in the courts. The dynamics are different for intimate
partner violence and domestic violence perpetrated by household members
who are not, nor have they ever been, intimate partners with their victims
(adult siblings, adult child to parent, roommates, etc.). This chapter, as
well as Appendix A on DV evaluations and Appendix B on DV
perpetrator ttreatment, focus on IPV, although the statutory framework
does not make this distinction.

The following charts are provided to assist the court in identifying these cases.

Relationships Provided for by Domestic Violence Statutes:

Relationship Between Parties Applicable Statutes

Current Spouses RCW 26.50.010(2); 10.99.020(3)
Former Spouses RCW 26.50.010(2); 10.99.020(3)
Parents of Child in Common RCW 26.50.010(2); 10.99.020(3)
Adult Persons Related by Blood or Marriage | RCW 26.50.010(2); 10.99.020(3)
Unmarried Persons of Same or Different RCW 26.50.010(2); 10.99.020(3)
Genders Currently or Previously Residing

Together

Intimate Partners of Same Gender RCW 10.99.020(1); 10.99.020(3)
Dating Relationships RCW 26.50.010(2); 10.99.020(3)
Biological or legal parent-child relationship RCW 26.50.010(2); 10.99.020(3)

Behaviors Included in Domestic Violence Statutes:
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Behavior Statute Citation
Physical Harm, Bodily Injury RCW 26.50.010(1)
Assault RCW 26.50.010(1)

Infliction of Fear of Imminent Physical Harm,
Bodily Injury, or Assault

RCW 26.50.010(1)

Sexual Assault of One Family or Household
Member by Another

RCW 26.50.010(1)

Stalking

RCW 9A.46.010; 10.14.020; 26.50.010(1)

Criminal Charges that Can Result from Domestic Violence

The following chart (pp.16-17) is not an exhaustive list but illustrates both the behavioral and
legal definitions of domestic violence as well as the criminal charges that can result from these
acts. Note that some of the behaviors are not considered criminal, but they are nonetheless used
by the perpetrator as part of the pattern to control the victim. The chart on pp. 18-19 indicates
how these same DV tactics may appear in family court, dependency court, or protection order

proceedings.

DOMESTIC VIOLENCE: BEHAVIORS AND CRIMINAL CHARGE

Type of Domestic Behaviors (examples of Criminal Relevant RCWs

Violence both criminal and non- Charges/Procedures
criminal acts)

Physical Attacks Shoving, spitting at, Assault 9A.36.011-.041
grabbing, pushing, slapping, Manslaughter or 9A.32.060-.070
punching, kicking, shaking, Murder 9A.32.010-.050

choking, hitting, burning,
assault with a weapon, or
physically restraining,
imprisonment, etc.

Reckless Endangerment
Drive by Shooting, Criminal
No Contact Orders. Arrest,
bail, imprisonment

9A.36.050
9A.36.045

Sexual Attacks Forced sex, attacks against
genitals, forcing sex in front

of children or others, coerced
sex, pressured sex, unwanted
sexual touching, pimping,

Rape

Rape of a Child
Indecent Liberties
Assault with Intent to
Commit Rape

9A.44.040-.060
9A.44.073-.079
9A-44.100

9A.36.021(2)(b)

etc.

Psychological Threats of violence against Coercion 9A.36.070

Attacks victim or others, suicidal Telephone Harassment 9.61.230
threats or acts, false reports Custodial Interference 9A.40.060-.070
to third parties (CPS, INS, Harassment 9A.46.020
employers), child snatching, Criminal Trespass 9A.52.070-.080
reckless driving to intimidate Stalking 9A.46.110,9A.86
victim, isolating, Cyber stalking 9.61.260
interrogating, controlling, Unlawful Imprisonment 9A.40.040
verbal assaults, degrading Reckless Driving 46.61.500
victim, surveillance, Violation of Court Orders 10.99.040, 10.99.050,
distributing intimate images, Wrongful Distribution of 26.09.300, 26.10.220,

etc.

Intimate Images

26.26.138, 26.44.063,
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Type of Domestic
Violence

Behaviors (examples of
both criminal and non-
criminal acts)

Criminal
Charges/Procedures

Relevant RCWs

26.44.150, 26.50.060,
25.50.070, 26.50.130,
26.52.070, 74.34.145

Attacks against

Attacks against property to

Cruelty to Animals

9.08.070

Property/Pets control victim, hitting walls, Malicious Mischief 9A.48.070-.090
destroying objects, giving Theft 9A.56.030-.050
away property, setting fire to Arson or Reckless Burning 9A.48.020-.050
property, tormenting/abusing Burglary 9A.52.025
pets, etc.

Use of Children to Injury to child during assault Assault of a child 9A.36.120-.140

Control Victim on victim, physical or sexual Kidnapping 9A.40.020-.030

abuse of child, threats of
violence, kidnapping,

Custodial Interference
Criminal Mistreatment

9A.40.060-.070
9A.42.020-.035

hostage taking, child Homicide by Abuse 9A.32.055
concealment, children
witnessing violence, etc.

Economic Coercion Control of family resources: Theft 9A.56
money, transportation, health Fraud 9A.60
care, telephone, Embezzlement

retirement/investment funds,
lengthy court battles to
impoverish victims, etc.

DOMESTIC VIOLENCE: BEHAVIORS IN CIVIL, FAMILY LAW, AND
DEPENDENCY COURT PROCEEDINGS

Type of Behaviors Civil, Family Law, Relevant RCWs
Domestic Dependency Court
Violence Descriptors
Physical Attacks Spitting, shoving, grabbing, Domestic Violence Protection 26.50
pushing, slapping, punching, Order; DCFS Child Protective 26.44.063, .067, .150
kicking, strangulation, hitting, Order, Restrictions in Parenting 26.09.191
burning, assault with objects Plans; 59.18.570,.575,.580,
or weapon, etc. Termination of Residential .585
Leases; 49.76
Leave from Employment; 50.20.050(1)(b)(iv)
Good Cause for Unemployment
Insurance.
Sexual Attacks Forced, coerced or pressured Sexual Assault Protection Order; 7.90

sex, attacks against genitals,
forcing sex with or in front of
third parties including
children,, forced use of
pornography or unwanted
sexual practices, etc.

DCEFS Child Protective Order,,
Restrictions in Parenting Plans;
Leave from Employment

26.44.063, .067, .150
26.09.191
59.18.570,.575,.580,
585

49.76
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Type of Behaviors Civil, Family Law, Relevant RCWs
Domestic Dependency Court
Violence Descriptors
Psychological Threats of violence against Threats of Physical Harm in 26.50.010
Attacks victim or others, suicidal Domestic Violence Protection 10.14
threats or acts, false reports to Orders; 7.92
third parties (CPS, INS, Anti-Harassment Orders; 26.09.191
employers), child snatching, Stalking Protection Orders; 26.09.016
reckless driving to intimidate Cyber-stalking; 26.09.120
victim, isolating, Abusive Use of Conflict as
stalking/surveillance, Restriction in Parenting Plans;
interrogating, controlling, Basis for Declining Mediation;
reproductive coercion or Civil liability for distribution of
degrading victim, abusive intimate images;
litigation, distribution of Time needed to acquire skills for
intimate images®’, etc. employment in consideration of
maintenance.
Attacks against Attacks against property/pets Threats of Physical Harm in 26.50.010
Property /Pets to control victim, hitting Domestic Violence Protection 10.14
walls, throwing objects, Orders; 26.09.191
damaging property, giving Anti-Harassment Orders; 26.09.080
away property, setting fire to Abusive Use of Conflict as
property, tormenting pets, etc. Restriction in Parenting Plans;
Just and equitable property
distribution
Use of Children Attacks against child to DCFS Child Protective Order, 26.44.063, .067, .150
to Control control adult victim, injury to Child Maltreatment (physical or 26.09.191
. . child during assault on victim, sexual abuse), Neglect of Child, 7.92
Vietim physical or sexual abuse of Abusive Use of Conflict, or
child, threats of violence, Withholding Parental Access as
kidnapping, child Restriction in Parenting Plan;
concealment, using children Stalking;
for surveillance, children Cyber-stalking
witnessing violence,
threatening to call CPS, etc.
Economic Control of family resources: Abusive Use of Conflict or Child 26.09.191
Coercion money, transportation, health Neglect as Restriction in 26.09.080
care, telephone, withholding Parenting Plans, Just and 26.09.120

child support,
retirement/investment funds,
lengthy court battles to
impoverish victims, etc.

Equitable division of property;
Time needed to acquire skills for
employment in consideration of
maintenance

37 Chapter 8, Laws of 2015, ESB 2160 took effect on September 26, 2015 but has not been codified as of the date of
printing. http://lawfilesext.leg.wa.gov/biennium/2015-16/Pdf/Bills/Session%20Laws/House/2160-S.SL.pdf
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V.  Assessing Lethality/Dangerousness: Domestic Violence May Be Lethal
or Health Shattering:

One of the more challenging aspects® of responding to domestic violence is assessing how
dangerous the domestic violence may be in a specific individual case. It is usually the first
concern when domestic violence is identified and remains the primary concern throughout the
life of a case.

Domestic violence may result in death or severe injury

e to the adult victim, the children, others (family, friend, or innocent bystanders), or to
the DV perpetrator
¢ due to the behaviors of the perpetrator, or of the adult victim, or of the children.

What domestic violence fatality reviews in various states*® have shown is that much of the
salient information related to the homicides or severe injuries was known prior to the homicides
by various community systems, but too often decision-makers did not understand the connection
between the domestic violence tactics and individual factors or knew only part of the
information.

A.  Assessing lethality effectively:

e Danger assessments that use direct input from the adult survivor continue
to be the most accurate for the assessment of dangerousness. DV survivors
have the most direct knowledge of the DV abuser. While at times DV
survivors may under-report the danger, whenever DV survivors do express
fear of being killed (or the children/others being killed), that should be given
priority and never minimized.

e Consider multiple factors: factors (the specific tactics have been used
previously, presence of co-occurring issues substance abuse, suicide, children
fighting back, etc. ) all interact and effect an assessment of danger. The
lethality of domestic violence often increases when the perpetrator believes
that the abused party is leaving or has left the relationship.*’ Other risk factors
for dangerousness are: threats to kill or maim, stalking, use of weapons,

38 Andrew R. Klein, Lethality Assessments and the Law Enforcement Response to Domestic Violence, (Journal of
Police Crisis Negotiations), 12(2), 87-102, 2012.

39 J Fawcett, “Up to Us,” Washington State Domestic Violence Fatality Review 2010; K. Starr, M. Hobart and J.
Fawcett, “If I had One More Day,” Washington State Domestic Violence Fatality Review 2006; K. Starr, M. Hobart
and J. Fawcett, “Every Life Lost is a Call for Change,” Washington State Domestic Violence Fatality Review 2004;
M. Hobart, “Tell the World What Happened to ” Findings and Recommendations from the Washington State
Domestic Violence Fatality Review 2002; M. Hobart, “Honoring Their Lives, Learning from Their Deaths,”
Findings and Recommendations from the Washington State Domestic Violence Fatality Review 2000 (Seattle, WA:
Washington State Coalition Against Domestic Violence, 2006, 2004, 2002, 2000), http://dvfatalityreview.org/,
www.wscadv.org.

40 3, Campbell, “If I Can’t Have You No One Can: Power and Control in Homicide of Female Partners,” Femicide:
The Politics of Women Killing, ed. J. Radford and D. Russell (1992).
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suicidality of the perpetrator, use of alcohol or drugs, co-occurrence of child
abuse, and failure of past systems to respond appropriately. Page 23 provides
a list of factors to consider when attempting to assess the danger to any party,
either through significant injury or death in a particular domestic violence
case.

Consider all tactics of abuse: When the courts and the community are
weighing the safety needs of the victims, their children, and the community,
they must consider all the factors, including information about the coercive
controlling tactics. Focusing exclusively on the assaults will result in
misreading danger to the adult victims, their children, and the community.

Consider multiple sources of input: the information must be gathered from
multiple sources: the adult victim, children, other family members,
perpetrators, and others (probation, counselors, and anyone having contact
with family).

Repeat lethality assessments: danger level is not static. It ebbs and flows.

The lethality of domestic violence is tragically clear when the perpetrators kill
their partners, as well as the children or other family members, and then kill
themselves, or when the abused persons desperate to protect themselves and
their children kill their perpetrators.

For this reason, it is critical that the courts use all available legal remedies,
such as protective orders, courtroom security, jail, court review, etc., to
provide the victim with protection throughout the duration of the court
proceedings and after.*! Effective intervention in domestic violence cases may
stop the violence before it becomes a homicide case.*?

41 Research on battered women who kill has found no distinguishing characteristics between battered women who
kill and those who do not. The only differences found in comparing these two groups of battered women were found
in their batterers (the men who were killed had been more violent against the victim, as well as the children, than
those who were not killed). A. Browne, When Battered Women Kill (1987).

42 For a more complete discussion on the legal issues involved in cases where an alleged battered woman kills the
alleged perpetrator, see C. Gillespie, Justifiable Homicide (1989).
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LETHALITY ASSESSMENT: FACTORS TO CONSIDER*

O Perpetrator’s access to the victim

O Pattern of the perpetrator’s abuse
O Frequency/severity/escalation of the abuse and control tactics in current,
concurrent, and past relationships.
O Use of weapons and use of dangerous acts (strangulation, repeated blows,
throwing victim down flight of stairs, killing pets, etc.).
O Threats to kill adult victim, children, self.
O Stalking, imprisonment, hostage taking.

O Perpetrator’s state of mind
O Obsession with victim, jealousy.
O Ignoring negative consequences of their abusive behavior
O to abuser (arrests, court orders, jail time, etc.)
O or to the victim (severe injuries, employment, etc.)
O Depression/desperation.

O Co-occurring issues: Individual factors that reduce behavioral controls of either
adult victims to protect themselves or perpetrators to self-regulate
O Substance abuse
O Certain medications
O Psychosis
O Brain damage

Suicidality of perpetrator, victim, or children
Adult victims’ use of physical force; fighting back

Children’s use of physical force or inserting themselves in the fights

O O o O

Situational factors
O Separation violence/perceived loss of control over victim /victim autonomy
O Presence of other stresses

O Past failures of systems to respond appropriately; this emboldens batterers

B A, Ganley, Ph.D., Domestic Violence: National Curriculum for Children’s Protection Services (Family Violence
Prevention Fund, 1996).
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B. Impact of Domestic Violence on Health: Not All Danger Results in
Death.

1. Statistics regarding the prevalence and severity of intimate partner
violence vary greatly, depending on survey type, date, and subjects
screened. The groundbreaking 1996 National Violence Against Women
Survey revealed that approximately 2 million women were physically
assaulted, stalked, or raped by an intimate partner annually in the United
States, with an estimated 5.3 million victimizations occurring among U.S.
women annually.** The most recent data collected by the CDC in 2010
reveals that one in three women in the United States will experience
intimate partner violence, sexual assault, or stalking within their lifetime.
An estimated 5.9% of women in the United States, almost 7 million
women, reported an experience of rape, physical violence, or sexual
violence by an intimate partner within the past year. Additionally, an
estimated 5.7 million men reported experiencing these forms of violence
by an intimate partner.*’

2. Homicides: On average, every day more than three women are
murdered by their intimate partners in the US.* According to the
Washington State Uniform Crime Report there were 45,944 domestic
violence offenses reported to law enforcement agencies in 2012,
making up 49.6% of all crimes against persons in Washington State.*’
Female victims made up 75% of the 1,496 murder cases that were
attributed to intimate partners in 2010.%8

3. Injuries 14.8% of women and 4% of men have been injured as a
result of IPV. The United States Department of Justice reported that
37% of all women who sought care in hospital emergency rooms for
violence-related injuries were injured by a current or former spouse,
boyfriend, or girlfriend. *->

4. Domestic violence has a major long-term health impact on victims and
their children, not only through direct injury or death but also in terms of

4 National Center for Injury Prevention and Control, Costs of Intimate Partner Violence Against Women in the
United States, Centers for Disease Control and Prevention, 2003.

4 Michele C. Black, et. al., The National Intimate Partner and Sexual Violence Survey (NISVS): 2010 Summary
Report, Centers for Disease Control and Prevention, 2011.

47 Kellie Lapczynski, et. al., Crime in Washington 2012 Annual report, Washington Association of Sheriffs and
Police Chiefs, 2012.

4 Mathew R. Durose, et. al., Family Violence Statistics Including Statistics on Strangers and Acquaintances, Bureau
of Justice Statistics, 2005.

4 Michel R. Rand, Violence-Related Injuries Treated in Hospital Departments, (Bureau of Justice Statistics, 1997).
30 M. Durose, C. Wolf Harlow, P. Lanagan, M. Motivans, R. Rantala, E. Smith and E. Constantin, Family Violence
Statistics Including Statistics on Strangers and Acquaintances (Bureau of Justice Statistics, United States
Department of Justice, June 2005).
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impact on illnesses. Women who have experienced domestic violence are
80% more likely to have a stroke, 70% more likely to have heart disease,
60% more likely to have asthma, and 70% more likely to drink heavily
than women who have not experienced intimate partner violence.”' For a
complete review of the health impact of domestic violence, see the
introduction by P. Salber, M.D., to Improving the Health Care Response
to Domestic Violence.’? There is a large body of research documenting the
health impact on adult victims.>

5. Without intervention, the perpetrator’s pattern of abusive behaviors
will most likely escalate in both frequency and severity. The pattern
may change with more emphasis on the psychological abuse, or the
physical assaults, over time. Regardless of these variations, damage to the
abused party and the children may become more severe.

C. Cautions regarding the assessments of lethality

1. There are a variety of written risk assessment instruments that have
become available in last ten years. °* While they all purport to evaluate the
risk of domestic violence, often they evaluate different aspects of domestic
violence and rely on different sources of the data (professional vs. victim
reports, etc.) >

a) Re-offending or recidivism in legal system
(DV Mosaic deBecker), DVSI (Williams & Houghton), K-SID
(Gelles & Lyon), O.D.A.R.A. (Z. Hilton), SARA (Kropp et al).

b) A systems safety audit (PSI -Duluth)

c) Predicting homicides or attempted homicides (Danger
Assessment)>®

d) Measures based on offender intervention programs (PAS- D.
Dutton)

31 Centers for Disease Control and Prevention, Adverse Health Conditions and Health Risk Behaviors Associated
with Intimate Partner Violence, Morbidity and Mortality Weekly Report, 57, 113-140, 2008.

52 C. Warshaw and A. Ganley, Improving Health Care Response to Domestic Violence: A Resource Manual for
Health Care Providers (San Francisco, CA: Family Violence Prevention Fund, 1995).

33 A. Coker, P. Smith, L. Bethea, M. King and R. McKeown, “Physical Health Consequences of Physical and
Psychological Intimate Partner Violence,” Archives of Family Medicine 9 (2000). Bonomi, A.E., Anderson, ML.,
Rivara FP, Thompson RS, 2009, Health Care Utilization and Costs Associated with Physical and Non-physical-
Only Intimate Partner Violence. Health Services Research, 44 (3): 1052-67.

5 Andrew R. Klein, Lethality Assessments and the Law Enforcement Response to Domestic Violence, JOURNAL OF
POLICE CRISIS NEGOTIATIONS, 12(2), 87-102, 2012.

35 Evan Stark, The Dangers of Dangerousness Assessment, FAMILY & INTIMATE PARTNER VIOLENCE

QUARTERLY, 6(2), 13-22, 2013.

%6Jacquelyn C. Campbell & Nancy Glass, Danger Assessment, John Hopkins School of Nursing, 2014, Jacquelyn C.
Campbell, et. al., the Danger Assessment: Validation of a Lethality Risk Assessment Instrument for Intimate Partner
Femicide, Journal of Interpersonal Violence, 24, 4653-674, 20009.
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2. Most dangerousness assessments are based on homicide studies and
focus exclusively on how dangerous the DV perpetrator is. This research
on predicting domestic violence homicides (or attempted homicides)
reveals crucial but only partial elements of predicting dangerousness.

a) Adult victims have to die (or almost die) to make their way into
homicide statistics and studies. In many domestic violence cases,
the abused parties are left with their health shattered: paralyzed,
deaf, blind, brain damaged, etc., but not necessarily dead. Such
cases would rarely appear in homicide studies.

b) Also, domestic violence homicide statistics often do not capture
the perpetrators’ violence toward children, others, or themselves.

c) Nor does the homicide research capture the damage done when DV
victims or children fight back to escape or protect themselves.

d) Nor do homicide studies capture those victims who are entrapped
and their lives forever damaged by the abuser’s excessive,
continuous control.’” .

3. Inadequacy of Psychological Testing for Assessing DV Dangerousness
Psychological tests (e.g., MMPIs or other personality measures or
cognitive testing) are not useful for either (1) identifying whether or not
there is DV in a case, or for (2) assessing dangerousness. (See Appendix A
on domestic violence evaluations and assessments). Psychological testing
is typically personality testing. DV is a conduct problem and not a
personality problem (see Section V on perpetrators) and therefore
psychological testing has limited relevance to judicial decision making in
DV cases. Psychological testing in conjunction with behavioral
assessments may have limited usefulness for treatment planning once
there is a finding of DV and dangerousness has been assessed.

4. Instruments to predict child abuse are not useful in predicting either
intimate partner abuse or the risk to children posed by intimate partner
perpetrators.

VI. The Why: Causes of Domestic Violence

A. Domestic Violence is “Caused” by Learning, Not Biology or
Genetics

1. Domestic violence conduct, as well as the rules and regulations of when,
where, against whom, and by whom domestic violence is to be used, are
learned through both observation and reinforcement throughout the DV

57 Evan Stark, Coercive Control, How Men Entrap Women in Personal Life, New York, Oxford University
Press(2007)
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perpetrator’s life. > While there are co-occurring issues that interact with
the DV perpetrator’s experience that affect a specific individual’s pattern
of conduct, this learning about the use of assaultive and coercive conduct
from observation and reinforcement of experience at individual, family,
community, and societal levels is the root or primary “cause.”

a) Learning through observation: seeing the conduct carried out
successfully or at least without negative reinforcement; e.g., the
male child witnessing the abuse of his mother by his father, or in
the proliferation of images of abuse/control against women in the
media.

b) Reinforcement of behavior: engaging in the conduct and then
being reinforced for it (e.g., a judge colluding with the perpetrator
in blaming the victim and not holding the perpetrator accountable
for his own conduct).

2. Domestic violence is learned throughout a person’s lifetime, through
observing family and friends as well as having experiences in
community.

DV is learned (and reinforced) by interactions with all of society’s major
institutions: the familial, social, legal, religious, educational, mental
health, medical, child welfare, entertainment, media, etc. In all of these
social institutions, there are various customs that perpetuate the use of
domestic violence as legitimate means of controlling family members at
certain times (religious institutions that state that a woman should submit
to the will of her husband; laws that do not consider violence against
intimates a crime, practices where courts ignore impact of [PV on children
if they have not been directly hit, etc.). These practices inadvertently
reinforce the use of violence to control intimates by failing to hold the
perpetrator accountable for the violence and by failing to protect the
abused party.

3. Domestic violence is learned through reinforcement by the DV
perpetrator engaging in the behavior and repeating it when it works (at
least some of the time). It is overtly, covertly, and inadvertently
reinforced by all of society’s institutions at some point.°* An individual
batterer may be arrested only to have the case dropped as he successfully
minimizes or denies responsibility for his conduct or blames the victim for
his own conduct. This ongoing pattern of assaultive and coercive control
allows the perpetrator to gain control of the victim some of the time
through fear and intimidation. Abusive conduct only has to be reinforced
intermittently to keep the abusive conduct going.

8 A. Bandura, A. Aggression: A Social Learning Analysis, 1973, New Jersey, Prentice Hall, Inc., A. Ganley,
“Integrating A Feminist and Social Learning Analysis of Aggression: Creating Multiple Models For Intervention
With Men Who Batter,” in Treating Men Who Batter: Theory, Practice, and Programs, ed. P.L. Caesar and L.K.
Hamberger (1989).

%G. Dutton, The Domestic Assault of Women (1988).
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4. The fact that most domestic violence is learned means that the DV

perpetrator’s behavior can be changed. Learning is not destiny. There are
individuals who are exposed to domestic violence in their family and yet
do not go on to be abusers. The histories of these individuals reveal where
they had alternative role models for respectful interactions or were
challenged to take another path. Most individuals can learn not to batter
when they take responsibility for their behaviors and when there is
sufficient motivation for changing that behavior. The court plays a strong
role in providing perpetrators with sufficient motivation to change and to
participate in the rehabilitation process by holding perpetrators, not the
victims, accountable for both the violence and for making the necessary
changes to stop their patterns of coercive control. Most importantly, the
court plays an essential role in protecting the abused party during the
perpetrator’s rehabilitation process, and by monitoring that process to
ensure the perpetrator’s compliance with the court orders. (See Appendix

B on court-ordered treatment).

Iliness-Based Violence vs. Learning-Based Violence of Domestic
Violence

Illness-based violence (e.g., Alzheimer’s disease, Huntington’s, chorea,
psychosis) is uncommon, but it does happen, and such cases may end up
in court as domestic violence. A very small percentage of violence against
intimates is mislabeled as domestic violence when actually it is caused by
organic or psychotic impairments.

a) Itis relatively easy to distinguish this illness-based violence from
the learning-based violence typical of domestic violence cases.
With illness-based violence:

o Usually no selection of a particular victim (whoever is
present when the “short circuit” occurs will get attacked, so
it may be a helping professional, family member, stranger,
etc.), and there is no pattern of assaultive and coercive
control tactics.

o With learning-based violence the perpetrators direct a
pattern of abusive behaviors toward a particular person or
persons and adjust their tactics strategically to any
constraints in the context (e.g., increasing use of children to
monitor DV victim when a no-contact order in place).

b) With illness-based violence there is usually a constellation of other
clear symptoms of the disease.

0 For example, with an organic brain disease there are
changes in speech, gait, physical coordination, etc. With
psychosis there are multiple symptoms of the psychotic
process (e.g., he attacked her “because she is a CIA agent
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sent by the Pope to spy on him using the TV monitor™).

0 With illness-based violence the assaultive acts are strongly
associated with the progression of a disease (e.g., the
patient showed no prior acts of violence or abuse in a 20-
year marriage until other symptoms of the disease had
appeared).

2. Poor recall of the event alone is not an indicator of illness-based violence
(see Section IV, B on perpetrators for discussion of their minimization and
denial).

3. Knowing in these rare cases that the violence is caused by a disease will
not alter the fact that the violence occurred, but it should influence:

o the strategies the court chooses to use to increase the safety of the
victim, the children, and the public.

e strategies for rehabilitation of the perpetrator: specialized domestic
violence counseling is contraindicated for illness-based violence.
In such cases, the violence can be more effectively managed by
appropriate external constraints and by appropriate medical or
mental health intervention.

C. Domestic Violence Is Not “Out of Control” Behavior

1. Often there is a claim that domestic violence is the result of “losing
control.” Some perpetrators will batter only in particular ways, e.g.,
hit certain parts of the body, but not others; only use violence towards
the victim even though they may be angry at others (their boss, other
family members, etc.); break only the abused party’s possessions, not
their own. Domestic violence perpetrators make choices even when
they are supposedly “out of control.” Such decision making indicates
they are actually in control of their behavior.®

2. Domestic violence involves a pattern of conduct that involves choice.
Certain tactics require a great deal of planning to execute (e.g., stalking,
interrogating family members, controlling and hiding money). Some
batterers impose “rules” on the victims, carefully monitoring their
compliance and punishing victims for any “infractions” of the imposed

 A. Ganley, Court Mandated Counseling For Men Who Batter (1981) (available from author); A. Ganley, “Impact
of Domestic Violence on the Defendant and Victim in the Courtroom,” in Janet Carter, et al., Domestic Violence:
The Crucial role of the Judge in Criminal Court Cases: A National Model for Judicial Education (Family Violence
Prevention Fund, 1991); A. Ganley, “Feminist-Based Interventions for Battering Men,” in Treating Men Who
Batter: Theory, Practice, and Programs, ed. P. Caesar and L. Hamberger (1989).
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rules.®!
“lost” ¢
control.

Such attention to detail contradicts the notion that perpetrators
ontrol or that their abusive behavior is the result of poor impulse

3. Battering episodes are done intentionally to gain victim compliance. Some
tactics are carried out occur when the perpetrator is not even emotionally
charged.®? The perpetrators choose to use assaultive and coercive tactics to
get what they want or to get that to which they feel entitled or to punish

victims

for an infraction. Interviews with perpetrators reveal that when

using both overt and subtle forms of abuse, perpetrators know what they
want from the victims.®® Perpetrators use varying combinations of physical
force and threats of harm and intimidation to instill fear in their victims.
At other times, they use other manipulations through gifts, promises, and

indulge

nces. Regardless of the tactic chosen, the perpetrator’s intent is to

get something from the victims, to establish domination over them, or to
punish them. Perpetrators selectively choose tactics that work to control

their victims.

64

D. Domestic Violence Is Not Caused By.
There are various misconceptions about the causes of domestic violence which
can often mislead courts in their response to domestic violence cases.

1. Domestic Violence Is Not Caused By Stress

There are different sources of stress in our lives (e.g., stress from
the job, stress from not having a job, marital and relationship
conflicts, losses, discrimination, poverty). People respond to stress
in a wide variety of ways (problem solving, substance abuse,
eating, laughing, withdrawal, violence, etc.).®> People choose ways
to reduce stress according to what has worked for them in the past.

People can be in distressed relationships and experience negative
feelings about the behavior of the other without choosing to
respond with violence or other criminal activities.

It is important to hold people accountable for the choices they
make regarding how to reduce their stress, especially when those
choices involve violence or other illegal behaviors. Just as we
would not excuse a robbery or a mugging of a stranger, simply
because the perpetrator was “stressed,” we should not excuse the
perpetrator of domestic violence because he or she was “stressed.”

1 K. Fischer, N. Vidmar and R. Ellis, The Culture of Battering and the Role of Mediation in Domestic Violence
Cases, 46 SMU L. REV. 2117, 2174 (1993).

92 N. Jacobson and J. Gottman, When Men Batter Women: New Insights into Ending Abusive Relationships (Simon
and Schuster, 1998).
3 A. Ganley, Review of Intake Interviews With Batterers Seeking Treatment Program (unpublished data, 1995;
1988-94).
6 E. Pence and M. Paymar, Educational Groups for Men Who Batter: The Duluth Model (1993).
5 A. Bandura, Aggression: A Social Leaning Analysis (1973).
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e Moreover, as already noted, many episodes of domestic violence
occur when the perpetrator is not emotionally charged or stressed.
When we remember that domestic violence is a pattern of behavior
consisting of a variety of behaviors repeated over time, then citing
specific stresses (divorce, loss of job, etc.) becomes less
meaningful in explaining the entire pattern.

2. Domestic Violence Is Not Caused by Anger

e The role of anger in domestic violence is complex and cannot be
simplistically reduced to cause and effect. Some battering episodes
occur when the perpetrator is upset. Some abusive conduct is
carried out calmly to gain the victim’s compliance. Some displays
of anger or rage by the perpetrator are merely tactics used to
intimidate the victim and can be quickly altered when the abuser
thinks it is necessary (e.g., upon arrival of police).

e Current research indicates that there is a wide variety of arousal or
anger patterns among identified domestic violence perpetrators, as
well as among those identified as not abusive.*® These studies
suggest that there may be different types of batterers. Abusers in
one group actually reduced their heart rates during observed
marital verbal conflicts, suggesting a calming preparation for
fighting rather than an out of control or angry response. Such
research challenges the notion that domestic violence is merely an
anger problem and raises major questions about the safety and
efficacy of anger management programs for batterers.

¢ Remembering that domestic violence is a pattern of behaviors

rather than isolated, individual events help to explain the number
of abusive episodes that occur when the perpetrator is not angry.
Even if experiencing anger at the time, perpetrators still choose to
respond to that anger by acting abusively. Ultimately, individuals
are responsible for how they express anger or any other emotions,
and for how they try to control adult victims through intimidation
or force.

3. Domestic Violence Is Not Caused by Relationship Dynamics or by the
Abused Party’s Behavior
e Batterers develop their pattern of control in ear